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A DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 196 


First National Steamship Company, Second National 
Steamship Company. Third National Steamship Com¬ 
pany. All Corporations Organized Under the Laws of 
the State of New Jersey, et al.. Complainants 

vs. 

United States Shipping Board, the United States Ship¬ 
ping Board Merchant Fleet Corporation. Formerly the 
United States Shipping Board Emergency Fleet Cor¬ 
poration et al., Defendants 

United States of America. 

District of Columbia, $$: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 Complaint 

For the Recovery of Money Paid and Damages for 

Withholding 

Filed October 6, 193S 

United States District Court for the District of Columbia 

Civil Action No. 196 

First National Steamship Company. Second National 
Steamship Company, Third National Steamship Com¬ 
pany. All Corporations Organized Under the Laws of 
the State of New Jersey, and H. 0. Schundler, In¬ 
dividually, and as Sole Stockholder of First National. 
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Steamship Company. Second National Steamship Com¬ 
pany and Third National Steamship Company, and as 
Sole Director and Executive Committee of One. and as 
Trustee for the Benefit of Such Corporations, and as 
Agent Therefor. All of 254 Woodland Road. Madison. 
New Jersey. Complainants 

v. 

United States Shipping Board, the United States Shipping 
Board Merchant Fleet Corporation, Formerly the 
United States Shipping Board Emergency Fleet Cor¬ 
poration. Daniel C. Roper, as Secretary of Commerce 
of the United States, and the United States Maritime 
Commission. I)efendants 


Now come the complainants. The First National Steamship 
Company. Second National Steamship Company. Third 
National Steamship Company, all corporations, organized 
under the laws of the State of New Jersey, and H. O. Schund- 
ler. individually, and as sole stockholder of the First National 
Steamship Company, the Second National Steamship Com¬ 
pany. and tlie Third National Steamship Company, and as 
sole Director and Executive Committee of One. and as 
Trustee for the benefit of such Corporations, and the sole 
stockholder thereof, and as agent therefor, by their attorney. 
Stanley Suydam. and respectfully show unto this Honorable 
Court that: 

2 1. The complainants. First National Steamship 

Company. Second National Steamship Company, and 
Third National Steamship Company are all corporations, or¬ 
ganized under the laws of the State of New Jersey. 

2. H. 0. Schundler is. and has been at all times pertinent 
hereto, a resident of the State of New Jersey, residing in the 
Township of Madison therein, arid was. and is. the Treasurer 
of each of said complainant corporations, and a Director 
thereof, and was at all times pertinent hereto Executive Com¬ 
mittee of One for each of the complainant corporations and 
was at all times pertinent hereto the sole stockholder thereof 
and the agent therefor, and the Trustee for said complainant 
corporations, and the real party in interest in this proceeding. 

3. The United States Shipping Board was an agency of the 
United States of America, organized and existing under and 
by virtue of an Act of Congress. 

j 4. The United States Shipping Board Merchant Fleet Cor¬ 
poration is a corporation organized under and existing by 
virtue of the laws of the District of Columbia, such corpora- 
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tion being formerly known as the United States Shipping 
Board Emergency Fleet Corporation. 

5. The Secretary of Commerce of the United States and 
the United States Maritime Commission have been or are 
successors in interest to the United States Shipping Board, the 
United States Shipping Board Merchant Fleet Corporation 
(sometimes hereinafter referred to as the “Fleet Corpora¬ 
tion’’). 

6. The complainant corporations were all formed by H. 0. 
Schundler for the purpose of accepting allocation under spe¬ 
cial circumstances of certain steel cargo vessels belonging 
to the United States, the United States Shipping Board, or 
to the Fleet Corporation and for the purpose of managing, 

operating, and affreighting said vessels under a special 
3 agreement with the United States Shipping Board and 

the Fleet Corporation, which is more fully set forth 
and described in Paragraph 7 hereof. 

7. It was agreed between the complainant corporations and 
H. 0. Schundler. individually and as agent, on the one hand, 
and the United States Shipping Board and the Fleet Corpo¬ 
ration on the other, that the complainant corporations and 
H. O. Schundler. as agent for the complainant corporations, 
would operate three steel cargo vessels known as the “Inde¬ 
pendence,” the “Hoxie.” and the “Scottsburg” and would as¬ 
sume the burden of defraying the physical operating costs 
thereof, and that the moneys deposited by the complainant 
corporations, and H. 0. Schundler. as agent thereof, as set 
forth in Paragraphs 9. 10, and 11. hereof, were deposited with 
the United States Shipping Board and the Fleet Corporation 
that the complainant corporations or H. 0. Schundler, as 
their agent, would assume and pay the burden of the direct 
physical operating costs of the said vessels, i. e., crews’ wages 
and subsistence, the premiums upon protective personal in¬ 
jury insurance for the crews, cargo expenses and cargo insur¬ 
ance, port expenses, the expenses of the shore staff, the cost 
of fuel, the cost of engine and deck supplies and minor repairs 
required in consequence of damage sustained in cargo han¬ 
dling, which damage is not covered by owners insurance re¬ 
ferred to in Paragraph 12 hereof, so long as said vessels re¬ 
mained under the management of the complainant corpora¬ 
tions and H. 0. Schundler. their agent, it being further agreed 
that said moneys so deposited by the complainant corpora¬ 
tions and H. 0. Schundler, as agent thereof, as set forth in 
Paragraphs 9, 10. and 11 hereof, w*ere deposited wdth the 
understanding that if the Fleet Corporation offered said ves- 




4 r. S. SHIPPING BOARD MERCHANT FLKKT CORP. 

sels for sale in the manner prescribed' by law. and if the com¬ 
plainant corporations and H. O. Schundler. as agent thereof, 
bid therefor, and if they were the successful bidders. 

4 said sums deposited as aforesaid might be applied by 
the Fleet Corporation upon the purchase price of said 

vessels thus determined, it being further agreed that if the 
vessels were not offered for sale in the manner provided by 
law. or if the complainant corporations and H. O. Schundler. 
as agent therefor, were not the successful bidders, or if at any 
time they surrendered custody and control of said vessels or 
if the Fleet Corporation withdrew said vessels from the cus¬ 
tody and control of the complainant, corporations and H. 0. 
Schundler. as agent therefor, said sums so deposited, as afore¬ 
said. would be forthwith returned to the complainant corpo¬ 
rations and H. 0. Schundler, their agent. 

S. It was understood between the complainant corporations 
and H. 0. Schundler. individually and as their agent, on the 
one hand and the United States Shipping Board and the 
Fleet Corporation on the other, that the latter would pay and 
sustain, or hold themselves responsible for paying and sus¬ 
taining all owners fixed charges, which included the insurance 
referred to in Paragraph 12 herein, and it was agreed that 
the cost of improvements to such vessels such as those referred 
to in Paragraph 13 hereof would be borne by the defendants. 

9. On the 17th day of May 1920. the “Independence.” a 
vesjsel then owned by the United States, the United States 
Shipping Board, or the Fleet Corporation, was entrusted to 
the complainant corporation, the First National Steamship 
Company, or H. 0. Schundler. its agent, for the purpose of 
operating and managing the said vessel and upon the assump¬ 
tion of commercial custody of said vessel by the First National 
Steamship Company. H. 0. Schundler, as agent for said com¬ 
plainant corporation, deposited, or caused to be deposited 
with the Fleet Corporation the sum of $167,729.33. 

10. On the 2nd day of June 1920. the ‘’Hoxie.” a ves- 

5 sel then owned by the United States, the United States 
Shipping Board, or the fleet Corporation, was entrusted 

to the complainant corporation, the Second National Steam¬ 
ship Company, or II. O. Schundler. its agent, for the purpose 
of operating and managing the said vessel and upon the as¬ 
sumption of commercial custody of said vessel by the Second 
National Steamship Company, H. 0. Schundler. as agent for 
said complainant corporation, deposited, or caused to be de¬ 
posited with the Fleet Corporation, the sum of $143,712.40. 

11. On the 23rd day of September 1920, the “Scottsburg,” 
a vessel then owned by the United States, the United States 
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Shipping Board, or the Fleet Corporation, was entrusted 
to the complainant corporation, the Third National Steam¬ 
ship Company, or H. 0. Schundler. its agent, for the purpose 
of operating and managing the said vessel and upon the as¬ 
sumption of commercial custody of said vessel by the Third 
National Steamship Company. H. 0. Schundler, as agent for 
said complainant corporation, deposited or caused to be de¬ 
posited with the Fleet Corporation the sum of S226.606.50. 

12. Upon the assumption of commercial custody of the 
respective vessels by the three complainant corporations, the 
said H. 0. Schundler. as agent for the said corporations, as 
the result of agreement between the Fleet Corporation on the 
one hand and H. 0. Schundler. as agent for the complainant 
corporations, on the other hand, and at the request of the 
United States Shipping Board, or the Fleet Corporation, pro¬ 
cured hull and total loss insurance upon the said three vessels 
on behalf of the defendant owners and for their benefit and 
protection in the event of total loss or sea damage. Said H. 0. 
Schundler, as agent of the complainant corporations, paid the 
premiums upon the said policies of insurance, such premiums 

totaling the sum of S176.848.SS, upon the understand- 
6 ing and agreement that the United States Shipping 

Board and the Fleet Corporation would reimburse him, 
or the complainant corporations, for the moneys thus ad¬ 
vanced. No benefit accrued to the complainant corporations, 
or H. 0. Schundler. individually, or as agent for said com¬ 
plainant corporations, under said contracts of insurance. 

13. The complainants, with the approval of the United 
States Shipping Board and the Fleet Corporation, placed upon 
the said three vessels certain permanent improvements and 
other equipment necessary to the efficiency of the vessels and 
the complainant corporations, or H. O. Schundler. as their 
agent, paid for the installation of such improvements and 
equipment the sum of S30.972.79. It was understood and 
agreed between the complainant corporations and H. 0. 
Schundler, as their agent, on the one hand and the United 
States Shipping Board and the Fleet Corporation on the other, 
that the complainant corporations and H. 0. Schundler. their 
agent, would be reimbursed by the United States Shipping 
Board and the Fleet Corporation for the moneys thus ad¬ 
vanced on its behalf. 

14. On December 23. 1920, the United States Shipping 
Board or the Fleet Corporation notified H. 0. Schundler that 
unless certain contracts, which had been prepared: by the 
United States Shipping Board or the Fleet Corporation, and 
which contracts he had never before seen, but which were sub- 
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mitted to him just prior to that day. were signed by him im¬ 
mediately. the United States Shipping Board or the Fleet 
Corporation would immediately withdraw the said three ves¬ 
sels from the commercial custody, control, management, and 
operation of the complainant companies. Thereupon, upon 
the refusal of the complainant corporations and H. 0. Schun- 
dler. their agent, to sign the contracts submitted by the 
United States Shipping Board or the Fleet Corporation, the 

Shipping Board or the Fleet Corporation repossessed 

7 j the vessels and assumed complete responsibility for 

and control and management of the “Independence” 
and “Scottsburg,” on January 5, 1921, and completely de¬ 
prived the complainant corporations and H. 0. Schundler, 
their agent, of any further dominion thereover. The vessels, 
the “Independence” and the “Scottsburg.” were never deliv¬ 
ered or redelivered, or offered for delivery or redelivery to the 
First and Third National Steamship Companies, or to H. 0. 
Schundler, individually or as their agent, or any of them, after 
January 5, 1921. 

15. The complainant corporation, the Second National 
Steamship Company, operated the “Hoxie” until November 
13, 1920. on which date the said vessel suffered heavy sea 
damage as the result of an Act of God. The complainant 
corporation. Second National Steamship Company and H. O. 
Schundler, its agent, were thus automatically!' deprived of 
commercial custody and control of said vessel and of all do¬ 
minion thereover. The “Hoxie” was never delivered or re¬ 
delivered. or offered for delivery or redelivery, to the Second 
National Steamship Company, or to H. 0. Schundler. indi¬ 
vidually, or as agent thereof, after November 13. 1920. 

16. The complainants paid all of the physical operating ex¬ 
penses of the vessels, set forth and described in Paragraph 7 
hereof, such expenses totalling the sum of S526.5S9.17. and 
collected the operating gross freight income of said vessels 
during the time they were in the commercial custody of com¬ 
plainants. such gross income being in the sum of S572.S19.74. 
The difference between the direct operating gross income and 
the cost of physical operation, set forth above, or S46.260.57, 
did not constitute net income to the complainants as a result 
of their commercial custody and operation of the vessels, com¬ 
plainants having sustained certain other charges and 

8 expenses in connection with the operation of said 

i vessels. 

17. The United States Shipping Board, and the Fleet Corpo¬ 
ration, suffered no loss, damage, or injury as the result of any act 
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of the complainant corporations, or of H. 0. Sshundler. indi¬ 
vidually or as their agent. 

18. At no time, prior to January 6, 1921, did the United 
States Shipping Board or the Fleet Corporation offer the said 
three vessels, or any of them, for sale under the law governing 
the sale of said vessels by the said defendants, to the com¬ 
plainant corporations, or to H. 0. Schundler. individually, 
or as their agent. 

19. Upon the repossession by the United States Shipping 
Board, or the Fleet Corporation, of the three vessels, as set 
out in Paragraphs 14 and 15 above, the complainants made 
demand upon the United States Shipping Board and the Fleet 
Corporation for the return to them of the cash deposited with 
the said defendants, i. e.. the sum of S53S.04S.23. as aforesaid, 
and also demanded reimbursement for all sums of money ex¬ 
pended and paid by the complainants, as aforesaid, for the 
use and benefit of the United States Shipping Board and the 
Fleet Corporation, i. e.. the sum of S207.S21.t37. less the sum 
of SI 11.(313.04. or the net sum of S9t3.208.03. the net total there¬ 
of being the sum of S634.256.26. The sum of S207.S21.67 
represents the sum of S176.S4S.SS insurance premiums paid 
by the complainant corporations, or H. O. Schundler. their 
agent, as set forth in Paragraph 12 hereof, and the sum of 
S30.972.79. the cost of the improvements and equipment in¬ 
stalled on said vessels by complainants, as set forth and de¬ 
scribed in paragraph 13 hereof, less the sum of SI 11.613.64. 
which it was agreed by the complainant corporations and 
H. O. Schundler. their agent, on the one hand and the defend¬ 
ants on the other, might be offset against the amount 

9 expended by complainants for and on behalf of the de¬ 
fendants. as set out in paragraphs 12 and 13. Said 
sum of SI 11.613.64 represented certain supplies belonging to 
the defendants, which supplies had been used by the com¬ 
plainant corporations with the permission and at the request 
of the defendants. 

20. Notwithstanding that such sum. i. o.. S634.2o6.26, was 
due and payable to the complainant corporations on January 
5. 1921, the United States Shipping Board and the Fleet 
Corporation refused to pay, remit, or refund to the com¬ 
plainant corporations, or to H. 0. Schundler. individually, or 
as their agent, the sum of money due them, as set out in 
paragraph 19. and. therefore, in the year 1925. the complainant 
corporations filed suit in the United States Court of Claims 
to recover such sums, diligently prosecuting such suits in said 
court. 


2260G1—4 
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21. Because the complainants had been deprived of the 
use of their moneys from January 5. 1921 until the early part 
of 1935. it became essential to the complainants and to H. O. 
Schundler. individually, and as their agent, and sole stock¬ 
holder. and as the real party in interest, to come, without 
further delay, into immediate repossession of their moneys 
and. therefore, the complainants sought, through negotiations 
with the Attorney General of the United States, to accomplish 
the immediate refundment of their moneys. 

22. Because the issues, as joined in the suits in the United 
States Court of Claims, had become confused as the result of 
the actions of officials of the United States Shipping Board, 
the Fleet Corporation, and the Secretary of Commerce, and 
their agents, the complainants, though in dire financial straits, 
found it impossible to get fair consideration of the merits of 
their claims by the Attorney General of the United States, 

and. therefore, they were forced, as a result of their ex- 
10 treme financial necessities occasioned by the wrongful 

withholding by the defendants of their moneys, to 
accept a partial refundment of the principal sums of their 
moneys, in the sum of S250.000 on October 7. 1935. Upon 
receipt of the sum of $250,000. as aforesaid, the complainant 
corporations, caused the suits, which were then pending in 
the United States Court of Claims, as aforesaid, to be dis¬ 
missed. and the Attorney General of the United States caused 
all counter-claims filed in such proceedings to be dismissed. 
No judgment, pro-forma, or otherwise, was entered by the 
United States Court of Claims in said suits. The defendants 
in resorting to dilatory tactics, in interposing inconsistent and 
conflicting defenses and counterclaims, in inspiring the asser¬ 
tion of baseless claims and counterclaims, in failing to furnish 
the Attorney General of the United States with complete 
and accurate information and data, in suppressing vital knowl¬ 
edge and records in possession of the United States Shipping 
Board and the Fleet Corporation, as well as the books and 
records of the complainant corporations, in urging upon the 
Attorney General of the United States considerations and 
arguments which were without support in fact or law, and 
in asserting and in attempting to establish defenses and 
counterclaims none of which were bona fide, were successful 
in prolonging and deferring a determiantion by the United 
States Court of Claims upon the merits of the suits filed, as 
aforesaid, and in deferring and prolonging the negotiation 
between complainants and the Attorney General of the United 
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States to the point where the complainants were, by reason 
of such duress and duress of property, deprived of the power 
to exercise an election, and they were left no alternative ex¬ 
cept, against their will, to accept the return of only a small 
part of the moneys due them, i. e.. the sum of $250,000. 
and they were forced to submit to an illegal exaction 

11 or suffer irreparable injury, loss, and damage, and they 
were consequently put to great expense and they 

have, as a result, suffered great loss, damage, and injury. 

23. Since the 7th day of October 1935. your complainants 
have diligently pursued their efforts to have the defendants, 
or any of them, account for and pay over to them the balance 
of the sums due them, i. e., $384,256.26. together with interest 
thereon at the rate of six per centum (6 r /<) per annum from 
January 5. 1921. until paid, together with interest at six per 
centum (69S) per annum upon the sum of $250,000 from 
January 5. 1921. to October 7, 1935. but the defendants have 
always refused and still do refuse to account for and pay to 
your complainants the balance of the moneys due them. 

Wherefore, the complainants pray that this Court will hear 
this cause and grant your complainants relief in that: 

1. The defendants be ordered to pay to the complainants 
the sum of $3S4.256.26. representing the balance of the prin¬ 
cipal sums of money deposited by the complainants, as afore¬ 
said. or expended by them, as aforesaid, for the benefit, use, 
and account of the United States Shipping Board, or the 
Fleet Corporation. 

2. The defendants be ordered to pay to the complainants 
interest at six per centum (6*/<) per annum on the principal 
sum of $250,000 from January 5. 1921. to October 7. 1935. 
when said portion of the principal amount due your complain¬ 
ants was refunded to them by the said defendants. 

3. The defendants be ordered to pay to the complainants 
interest at six per centum (6U) per annum on the balance 
of the principal sum of $384,256.26. from January 5. 1921. to 
the date of payment. 

4. The said defendants may be decreed to pay over to 

your complainants all sums by them due your com- 

12 plainants on account of all sums deposited with the 
United States Shipping Board and the Fleet Corpora¬ 
tion by complainants and on account of sums expended by 
complainants for the benefit of the United States Shipping 
Board and the Fleet Corporation, and on account of all prof¬ 
its. benefits, and interest thereto and thereon. 
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5. The defendants be ordered to pay to complainants an 
amount to be determined by this Court as compensation for 
the damages, losses, and injuries sustained by complainants 
by reason of the wilful and deliberate neglect and refusal on 
the part of the defendants to pay and refund to complainants, 
for a period of eighteen years, the moneys belonging to them 
in the hands of the defendants to which the complainants 
were and are justly entitled. 

G. Such other and further relief as under these circum¬ 
stances to this Court may seem proper. 

Stanley Suydam. 

Attorney for Complainants. 

13 Affidavit of merit 

Filed October G. 193S 

***** 

District of Columbia, ss: 

H. O. Schundler. being first duly sworn, deposes and says 
that he is over the age of twenty-one years and resides at 
Madison. New Jersey; that he is the Treasurer and Executive 
Committee of One of. and agent for and sole stockholder and 
Director of the First. Second, and Third National Steamship 
Companies, the complainants named in the foregoing com¬ 
plaint. and that he is also the individual named therein; that 
he has read the foregoing complaint and knows of his own 
knowledge the facts stated therein to be true, except those 
stated as upon information and belief, and as to those he 
believes them to be true. 

H. 0. Schundler. 

Subscribed and sworn to before me this Gth dav of October 
1938. 

[seal 1 Anna A. Hammond. 

Notary Public D. C. 

My Commission expires June 1.1943. 

14 Motion to dismiss 

Filed December 5. 193S 

***** 

Come now the defendants by their attorneys below’ named 
and move the Court to dismiss the Complaint on the grounds; 

I. That the Court lacks jurisdiction over the said de¬ 
fendants. and 
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2. That the Court lacks jurisdiction over the subject matter 

David A. Pine, 

United Slates Attorney. 
Attorney for the defendants. 

Sam E. Whitaker. 

Assistant Attorney General; 

W. S. Ward. 

Special Assistant to the Attorney General. 

Bon Geaslin. 

General Counsel, 

United States Maritime Commission; 

Paul D. Page. Jr.. 

F. R. Conway, 

0. P. M. Brown. 

Attorneys, 

Maritime Commission, of Counsel. 

lo Order sustaining in part and overruling in part 

motion to dismiss 

Filed April 3. 1939 

***** 

This cause came on to be heard at this term upon the 
defendants’ motion to dismiss the complaint, on the grounds 
that the court lacked jurisdiction over the subject matter and 
lacked jurisdiction over each of the said defendants, and in 
consideration thereof and of the argument of counsel, it is by 
the court this 3d day of April 1939. 

Ordered that as to the defendants United States Shipping 
Board, Daniel C. Roper, as Secretary of Commerce of the 
United States, and the United States Maritime Commission, 
the motion be and the same is hereby granted, and as to the 
defendants just enumerated the bill of complaint is hereby dis¬ 
missed : and it is further 

Ordered that as to the defendant United States Shipping 
Board Merchant Fleet Corporation, formerly the United States 
Shipping Board Emergency Fleet Corporation, the motion be 
and the same is hereby overruled. 

Joseph W. Cox. Justice. 

No objection as to form: 

David A. Pine. 

United States Attorney. 

Attorney for defendants. 

Stanley Suydam, 

Attorney for plaintiffs. 
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16 Motion to dismiss, motion to strike, and motion for 

more definite statement or for bill of particulars 

Filed April 5. 1939 

* * * * * 

The defendant. United States Shipping Board Merchant 
Fleet Corporation, moves the court as follows: 

A. To dismiss the action because 

(1) Of failure to state a claim upon which relief can be 
granted: 

(2) The court lacks jurisdiction over this defendant; 

(3) The court lacks jurisdiction over the subject-matter. 

B. To strike from the complaint 

(1) From paragraph IS of the complaint the words ‘‘under 
the law governing the sale of said vessels”; 

(2) Paragraph 21; 

(3) All of paragraph 22. except the allegations that on 
October 7. 1935. the plaintiffs received on account of the prin¬ 
cipal of the monies alleged to have been deposited by them, 
the sum of $250,000. and that upon the receipt of same the 
plaintiff corporations caused the suits by them then pending 
in the United States Court of Claims to be dismissed, and 
that the Attorney General of the United States caused all 
counterclaims filed in the same proceedings to be dismissed. 

This motion to strike is made because each of the several 
matters referred to in the motion is immaterial, impertinent, 
and scandalous. 

C. For a more definite statement or a bill of particulars of 

the matters alleged in 

17 (1) Paragraph 2. by stating the dates or organization 
of the plaintiffs First National Steamship Company. 

Second National Steamship Company, and Third National 
Steamship Company, respectively; 

(2) Paragraph 7. by stating whether the alleged agreement 
therein described was oral or in writing, and if it was wholly 
or partly in writing, by setting out in the complaint or fur¬ 
nishing to this defendant a true copy of the whole or such 
part, thereof as was in writing, and if it was partly oral and 
partly in writing, by setting out such part thereof as was 
oral: 

(3) Paragraph 7, by stating whether in or by the alleged 
agreement therein described, or any other prior or subsequent 
agreement or understanding, oral or in writing, the plaintiffs, 
or any of them, undertook or promised to pay or account to 
the United States of America, the United States Shipping 
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Board, or the United States Shipping Board Emergency Fleet 
Corporation, in consideration for the use of the vessels in said 
paragraph named, by the defendants, or any of them, during 
the time or any part of the time that the said vessels were 
operated or to be operated, as alleged in said paragraph; 
and by setting out a true copy of each and every such agree¬ 
ment or understanding if the same or any thereof were in 
writing; and by setting out in full each and every part of 
every such agreement or understanding as was oral; and by 
stating as to each and every such agreement or understand¬ 
ing. whether the same was made by or with the United States 
of America. United States Shipping Board, or United States 
Shipping Board Emergency Fleet Corporation, and if 
IS the said agreements or understandings, or any of them. 

were made by the United States Shipping Board 
Emergency Fleet Corporation and by United States of Amer¬ 
ica and United States Shipping Board, or either of them, by 
stating whether the undertakings thereof on the part of the 
United States Shipping Board Emergency Fleet Corporation 
and United States of America or United States Shipping 
Board, were joint or joint and several; 

(4) Paragraph 7, by stating whether the alleged agreement 
therein described was made with the plaintiffs by the United 
States Shipping Board or this defendant; and if made by both 
of them, by stating whether the undertaking on their part in 
the said agreement was joint or joint and several; 

(5) Paragraph 7, by stating who, at the time of the making 
of the alleged agreement therein described, owned the ships 
therein named; 

(6) Paragraph 7. by stating the consideration in the said 
agreement, moving to each of the parties thereto; 

(7) Paragraph 8, by stating whether the understanding 
therein alleged was oral or in writing, and if it was wholly 
or partly in writing, by setting out in the complaint or fur¬ 
nishing to this defendant a true copy of the whole or such 
part thereof as was in writing, and if it was partly oral and 
partly in writing, by setting out such part thereof as was 
oral; 

(8) Paragraph 8. by stating whether the understanding 
therein alleged was made with the United States Shipping 
Board or this defendant; and if made with both of them, by 

stating whether the undertaking on their part in the 
19 said agreement was joint or joint and several; 

(9) Paragraph 8, by stating the consideration in the 
said agreement, moving to each of the parties thereto; 
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(10) Paragraph 9. by stating the name of the agency, 
person or corporation by whom, and the place at which the 
steamship “Independence" was delivered at the time when, as 
alleged in paragraph 9. that ship was entrusted for operation 
and management, and the name of the person or corporation 
to whom such delivery was made; and if upon such delivery 
any receipt or certificate relative to such delivery was made 
or given, by setting forth a true copy of each and every such 
receipt; 

(11) Paragraph 9. by stating who owned the steamship 
“Independence" when on May 17. 1920. as is alleged, she was 
entrusted for operation and management to the First National 
Steamship Company or Schundler; 

(12) Paragraph 9. by stating the means whereby the sum 
of S167.729.33 was deposited as alleged—whether by check 
or checks, by stating name of the payee in each such check 
and by setting out in the complaint or furnishing to this de¬ 
fendant. a true copy of each such check and of all endorse¬ 
ments thereon; and if such deposit was not made by check 
or checks, by stating the means and the manner of making 
the same; 

(13) Paragraph 10. by stating the name of the agency, per¬ 
son or corporation by whom, and the place at which the 
steamship “Hoxie” was delivered at the time when, as alleged 
in paragraph 10. that ship was entrusted for operation and 
management, and the name of the person or corporation to 

whom such delivery was made; and if upon such dc- 
20 livery any receipt or certificate relative to such delivery 
was made or given, by setting forth a true copy of each 
anrl every such receipt; 

(14) Paragraph 10. by stating who owned the steamship 
“Hoxie” when on June 2, 1920. as is alleged, she was entrusted 
for operation and management to the Second National Steam¬ 
ship Company; 

(15) Paragraph 10. by stating the means whereby the sum 
of $143,712.40 was deposited as alleged—whether by check or 
checks, or otherwise, and if the said sum was deposited by 
check or checks, by stating name of the payee in each such 
check and by setting out in the complaint or furnishing to this 
defendant, a true copy of each such check and of all endorse¬ 
ments thereon; and if such payment was not made by check 
or checks, by stating the means and the manner of making 
the same; 

(16) Paragraph 11. by stating the name of the agency, per¬ 
son or corporation by whom, and the place at which the 
steamship “Scottsburg” was delivered at the time when, as al- 
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leged in paragraph 11. the ship was entrusted for operation and 
management, and the name of the person or corporation to 
whom such delivery was made; and if upon such delivery any 
receipt or certificate relative to such delivery was made or 
given, by setting forth a true copy of each and every such 
receipt; 

(17) Paragraph 11, by stating who owned the steamship 
“Scottsburg” when on September 23. 1920, as is alleged, she 
was entrusted for operation and management to the Third 
National Steamship Company; 

(18) Paragraph 11, by stating the means whereby the sum 
of S226.606.50 was deposited as alleged—whether by 

21 check or checks, or otherwise, and if the said sum was 
deposited by check or checks, by stating name of the 

payee in each such check and by setting out in the complaint 
or furnishing to this defendant, a true copy of each such check 
and of all endorsements thereon; and if such payment was not 
made by check or checks, by stating the means and the manner 
of making the same; 

(19) Paragraph 12. by stating whether the alleged agree¬ 
ment therein described was oral or in writing, and if it was 
wholly or partly in writing, by setting out in the complaint 
or furnishing to this defendant a true copy of the whole or 
such part thereof as was in writing, and if it was partly oral 
and partly in writing, by setting out such part thereof as was 
oral; 

(20) Paragraph 12. by stating whether the request therein 
alleged was oral or in writing, and if it was in writing, by setting 
out in the complaint or furnishing to this defendant, a true 
copy of the same; 

(21) Paragraph 12. by stating as to the insurance therein de¬ 
scribed, the name of each insurer, the amount of insurance 
in each policy or contract of insurance, the name of each bene¬ 
ficiary in the several policies or contracts of insurance, re¬ 
spectively. the amount of each payment made as alleged on 
account of premiums and the person by whom and the person 
to whom each such payment was made and if the said pay¬ 
ments or any of them were made by check, by setting out 
in the complaint or furnishing to this defendant a true copy 
of each such check and of every endorsement thereto; and 
if such payment was not made by check or checks, by stating 

the means and the manner of making the same: 

22 (22) Paragraph 12. by stating whether the under¬ 
standing therein alleged was made with the United 

States Shipping Board or this defendant; and if made with 
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both of them, by stating whether the undertaking on their 
part in the said agreement was joint or joint and several; 

(23) Paragraph 13. by stating whether the alleged approval 
of the United States Shipping Board and United States Ship¬ 
ping Board Emergency Fleet Corporation was made orally 
or in writing, and if in writing, by setting out a true copy of 
each and every such writing; 

(24) Paragraph 13. by stating each of the alleged improve¬ 
ments and other equipment upon the ships. “Independence.” 
“Hoxie.” and “Scottsburg.’’ respectively, the sum paid for 
each such improvement and equipment, the time of each such 
payment and the person to whom each such payment was 
made; and if the said payments, or any of them, was made 
by check, by setting out a true copy of each such check and 
of each and even’ endorsement thereon; 

(25) Paragraph 13. by stating whether the alleged under¬ 
standing and agreement therein described was oral or in w*rit- 
ing. and if it was wholly or partly in writing, by setting out 
in the complaint, or furnishing to this defendant, a true copy 
of the whole or such part thereof as was in writing and if it 
was partly oral and partly in writing, by setting out such 
part thereof as was oral; 

(26) Paragraph 13, by stating whether the understanding 
and agreement therein alleged was made with the United 
States Shipping Board or this defendant; and if made with 
both of them, by stating whether the undertaking on their 
part in the said undertaking and agreement was joint or joint 

and several; 

23 (27) Paragraph 14, by stating whether the alleged 

notification was oral or in writing, and if it was in 
writing, by setting out a true copy of such writing; 

(;2S) Paragraph 14. by stating whether the alleged notifica¬ 
tion was by the United States Shipping Board or by United 
States Shipping Board Emergency Fleet Corporation; 

(29) Paragraph 14. by stating whether the alleged notice 
that the three vessels would be withdrawn from the plaintiff 
corporations was by the United States Shipping Board or 
United States Shipping Board Emergency Fleet Corporation; 

(30) Paragraph 14. by stating whether the contracts therein 
described were submitted by the United States Shipping Board 
or by United States Shipping Board Emergency Fleet 
Corporation; 

(31) Paragraph 14. by setting out a true copy of the con¬ 
tracts alleged to have been submitted; 

(32) Paragraph 14. by stating whether the ships therein 
named were repossessed by the United States Shipping Board 
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or United States Shipping Board Emergency Fleet Corpora¬ 
tion ; and by setting forth a true copy of each and every receipt 
or certificate that was made or given by United States of 
America. United States Shipping Board or United States 
Shipping Board Emergency Fleet Corporation at the time of 
or with respect to the repossession as alleged in paragraphs 14 
and 15. of the steamships “Independence,” “Hoxie,” and 
“Scottsburg.” respectively; 

(33) Paragraph 15. by stating the nature and extent of 
and the cost of repairing the damage alleged to have 

24 been suffered bv the Steamship “Hoxie” on November 13. 
1920; 

(34) Paragraph 15. by stating whether the damage alleged 
to have been suffered by the Steamship “Hoxie” on November 
13. 1920. was covered by insurance, and if the same was so 
covered, by stating the amount of such insurance and the 
name of the insurer; 

(35) Paragraph 15. by stating more definitely how Second 
National Steamship Company and Schundler were by the 
said damage deprived of commercial custody, control and do¬ 
minion over the steamship “Hoxie”; 

(36) Paragraph 16. by stating each of the items of expense 
in the alleged total sum of S526.5S9.17. the persons to whom 
the same severally were paid; and if the said items or any of 
them were paid by checks, by setting out a true copy of each 
such check with each and every endorsement thereon: and by 
setting out each item of the alleged direct operating gross in¬ 
come in the alleged total sum of $572,819.72; and by setting 
out each item of the “other charges and expense” in connec¬ 
tion with the operation of the vessels described; the persons to 
whom the said items severally were paid, and if the same, or 
any thereof, were paid by checks, by setting out a true copy of 
each such check and of each and every endorsement thereon; 

(37) Paragraph 19. by stating whether the alleged demand 
for the return of the sum of $538,048.23, and also of the de¬ 
mand for all sums of money expended or paid by the plaintiffs 
in the alleged sum of $207,821.67. less the sum of $111,613.64. 
or the net sum of $96,208.03. the net total thereof being $634,- 
256.26. were in writing, and if any such demand was in writing, 
by setting out a true copy of each and every such 

writing; 

25 (38) Paragraph 19. by stating whether the alleged 
agreement for setting off of the sum of $111,613.64 was 

oral or in writing and if the same was in writing, by setting 
out a true copy of every such writing; 
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(39) Paragraph 19, by setting forth a true, full and com¬ 
plete statement and account of all of the operations of the 
steamships “Independence,” “Hoxie.” and “Scottsburg.” 
throughout the time during which the same were operated by 
the plaintiff corporations severally, as alleged in said para¬ 
graph 19. accompanied by all receipts or checks, and vouchers, 
or copies of all the same, in connection with expenditures by 
or on behalf of the said plaintiff corporations severally, in con¬ 
nection with said operation; 

(40) Paragraph 19. by stating in full the itinerary of each 
of the vessels “Independence.” “Hoxie.” and “Scottsburg.” 
during the time when the same were operated by the plain¬ 
tiff corporations severally, as alleged in-paragraph 19. with 
the date of each departure and each arrival, the kind and 
quantity of cargo carried on each voyage and the rate and 
amount of freight received therefor; 

(41) Paragraph 19, by stating whether the alleged agree¬ 
ment was made by the plaintiffs with the United States Ship¬ 
ping Board or United States Shipping Board Emergency Fleet 
Corporation; 

(42) Paragraph 22. by stating all of the terms and condi¬ 
tions upon which the alleged payment of the sum of $250,000 
on October 7. 193S. was made, and if the said terms and con¬ 
ditions. or any of them, were set forth in writing, by setting 

out a true copy of each and every such writing; 

26 (43) Paragraph 22. by stating all of the terms and 

conditions, upon which, upon receipt by the plaintiff 
corporations of the sum of $250,000. the suits in the United 
States Court of Claims were dismissed and the Attorney Gen¬ 
eral of the United States caused all counter claims filed in 
such suits to be dismissed; and if the said terms and condi¬ 
tions. or any of them, were set forth in writing or writings, 
by setting out a true copy of each and every such writing. 

This motion and each and every part thereof for a more 
definite statement or a bill of particulars of the matters re¬ 
ferred to in the motion is made because none of the said 
matters is averred with sufficient definiteness or particularity 
to enable this defendant properly to prepare his responsive 
pleading, or to prepare for trial. 

David A. Pine, 

Box Geaslin, 

Paul D. Page, Jr., 
Howard Boyd, 

F. R. Conway. 

Attorneys for Defendant. 




FIRST NATIONAL STEAMSHIP CO. ET AL. 19 

27 Order overriding motion to dismiss, to strike and for 
more definite statement or bill of particulars 

Filed January 18. 1940 


***** 

This cause came on to be heard on October 9. 1939, upon 
the defendant’s motion to dismiss, to strike, and for a more 
definite statement or a bill of particulars, and in consideration 
thereof, and of the argument of counsel, it is by the Court, 
this IS” day of January 1940. 

Ordered that the motion be, and the same is hereby 
overruled. 

0. R. Luhring. Justice. 

No objection as to form. 

David A. Pine, 
per W. S. T., 

United States Attorney, 

Attorney for Defendant. 

Stanley Suydam, 

Attorney for Plaintiffs. 

28 Order allowing special appeal 

Filed April 2. 1940 

United States Court of Appeals for the District of Columbia 
No. 3219 Original. January Term. 1940 
Civil Action No. 196 

United States Shipping Board Merchant Fleet Corpora¬ 
tion. petitioner 

vs. 

First National Steamship Company et al. 

On consideration of the petition for allowance of a special 
appeal from the order of the District Court of the United 
States for the District of Columbia entered January 18. 1940. 
by Mr. Justice Oscar R. Luhring. 
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It is ordered by the Court that the petition be. and it is 
hereby granted, and a special appeal allowed as prayed. 

Per Mr. Chief Justice Groner 

March 30, 1940. 

A true Copy. 

Test: 

I seal] Joseph \V. Stewart. 

Clerk of the United States Court 
of Appeals for the District of Columbia. 

29 Designation of record 

Filed April 5. 1940 

I 

♦ » # * * 

To the Clerk: 

For the purposes of special appeal herein, allowed March 30, 
1940. you will please prepare and include in the transcript of 
the record on appeal the following: 
l.i The Complaint. 

2. Motion to Dismiss, filed December 5. 1938. 

3. Order entered April 3, 1939, sustaining in part and over¬ 
ruling in part Motion to Dismiss. 

4; Motion to Dismiss, to Strike, and for More Definite 
Statement or for Bill of Particulars, filed April 5, 1939. 

5. Order entered January 18. 1940. overruling Motion to 
Dismiss, to Strike and for more Definite Statement or for 
Bill of Particulars. 

6. Certificate of United States Court of Appeals for the 
District of Columbia, entered March 30. 1940. and filed in the 
District Court of the United States for the District of 
Columbia April 2. 1940. allowing special appeal from Order 
entered January IS. 1940. 

7. This Designation. 

S. Clerk’s Certificate. 

, Edward M. Curran, 

United States Attorney. 

William S. Tarver. 

Assistant United States Attorney , 

Attorneys for Defendant. 

Service of copy of the above designation of record is hereby 
acknowledged this oth day of April 1940. 

Stanley Suydam, 
Attorney for Plaintiff. 




FIRST NATIONAL STEAMSHIP CO. ET AL. 


21 


30 District Court of the United States for the 

District of Columbia 
United States of America, 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 29. both inclusive, to 
be a true and correct transcript of the record, according to di¬ 
rections of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 196. Civil Action, wherein First 
National Steamship Company, et al.. are Complainants and 
United States Shipping Board, et al., are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this ISth day of April 1940. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7661. U. S. Shipping Board 
Merchant Fleet Corp. &c.. Appellant, vs. First National Steam¬ 
ship Co. et al. United States Court of Appeals for the District 
of Columbia. Filed Apr. 19, 1940. Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 10-10 


No. 7661— Special Calendar 


United States Shipping Board Merchant Fleet Corpora¬ 
tion, Formerly the United States Shipping Board 
Emergency Fleet Corporation, appellant 


v. 

First National Steamship Company et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 

This special appeal was allowed by this Court from the order 
of the District Court of the United States overruling appel¬ 
lant’s motion to dismiss the action (R. 19). 

(a) The statute believed to sustain the jurisdiction of this 
Court to review the order appealed from is Section 7 of the 
Act of February 9c. 74. 27 Stat. 434. 18 D. C. Code 
§ 26. The appellees’ complaint contains no allegation of 
jurisdiction. 

(b) The appellees’ complaint (R. 1), filed October 6. 193S, 
named as defendants the United States Shipping Board, the 

(i) 


o 


Secretary of Commerce, the United States Maritime Com¬ 
mission and the appellant. By its order of June 3. 1939 
(R. 11). the District Court dismissed the action as to all the 
defendants but the appellant. On April 5. 1940. a motion 
(R. 12) was filed on behalf of the appellant to dismiss the 
action because the complaint fails to state a claim on which 
relief can be granted; because the Court lacks jurisdiction 
over the appellant; and because the Court lacks jurisdiction 
over the subject matter. In the alternative the appellant 
moved to strike certain allegations for immateriality, imperti¬ 
nence. and scandal, and for a more definite statement or a 
bill of particulars as to certain matters designated in the 
motion. This motion was. on January IS. 1940. overruled 
by the order appealed from (R. 19) without opinion. On 
January 23. 1940. the appellant’s petition for allowance of a 
special appeal was filed. The special appeal was allowed 
April 2. 1940 (R. 19). 

QUESTION PRESENTED BY THE PETITION FOR SPECIAL APPEAL 

Appellant’s petition for allowance of a special appeal stated 
the question presented as follows: 

Whether since the Act of June 29. 1930, 40 U. S. C., 
Section 1113. providing a statutory dissolution of peti¬ 
tioner and assumption of its liabilities by the United 
States, and after petitioner was so dissolved, suit may 
nevertheless be brought against petitioner under the 
provisions of the Code of the District of Columbia re¬ 
lating to the dissolution of corporations generally. Title 
5. Chapter 13. or whether the Act of June 29. 1936, 
supersedes as to petitioner those provisions of the Code 
of the District of Columbia, so that after the special 
statutory dissolution of petitioner the District Court 
lacks jurisdiction to entertain an action against it. 

I C. 

STATEMENT OF THE CASE 

A. The nature of the case 

This is an action brought by the appellees to recover the 
unpaid balance of an amount alleged to be owing to the appel¬ 
lees notwithstanding a so-called “partial refundment” which 
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was made when the present claim was pending before the Court 
of Claims. 

The claim is alleged to have arisen by reason of a contract 
or contracts in connection with appellees’ operation of three 
Government vessels at the close of the World War. The 
Government 1 contends that the action should be dismissed 
because the complaint fails to state a claim within the juris¬ 
diction of the District Court upon which relief can be granted, 
and because the nominal appellee is no longer a suable entity 
and has no existence separate and distinct from the United 
States. 

B. The complaint 

In their complaint the appellees demand judgment in the 
principal sum of S3S4.256.26 with interest thereon from Jan¬ 
uary 5. 1921. They also demand interest on $250,000 (i. e.. 
the amount of the so-called partial refundment) from Jan¬ 
uary 5. 1921. to October 7. 1935. and additional damages in 
an unstated amount because of defendants’ refusal to “pay 
and refund . . . the moneys belonging to" plaintiffs 

(R. 9-10). 

It is alleged that at some undisclosed time it was agreed 
between the plaintiffs and the United States Shipping Board 
(hereinafter called “Board") and the named defendant (here¬ 
inafter called “Fleet Corporation") that the plaintiffs would 
operate three vessels owned by the United States and would pay 
certain expenses in connection with such operation; that de¬ 
posits aggregating the amount of S53S.048.23 be made by plain¬ 
tiffs with the Board and Fleet Corporation: that if such vessels 
were sold and if plaintiffs were the successful bidders the de¬ 
posits would be applied upon the purchase price, but if the 

1 If certain of our contentions arc correct the nominal appellant is 
non existent and the true party in interest is the “Government.** The 
appearance of and the motions interposed by the law officers ol* the United 
States, although made in the name of the Fleet Corporation, are the 
equivalent of intervention by way of suggestion, in the interest of the 
United States (The Exchange, 7 Crunch. 116. 147: Stanley v. Selucalby, 
147 U. S. i!<iS. 513 ) and. obviously, we are not estopped from asserting 
that the Fleet Corporation has ceased to exist. 
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vessels were not sold or plaintiffs were not successful bidders, 
or if the Fleet Corporation withdrew the vessels from the cus¬ 
tody and control of the plaintiffs, such deposits would be re¬ 
turned to the plaintiffs; that the Fleet Corporation would pay 
“all owners fixed charges*’ including insurance; and that the 
cost of certain improvements to the vessels would be borne 
‘‘by the defendants.” 2 It does not appear whether this alleged 
agreement was written, oral, or merely to be implied from the 
circumstances. The amount attributable to the insurance and 
improvements provisions of the agreement is said to be $207,- 
S21.67 in addition to the alleged deposits of $538,048.23. 

It is further alleged that the three vessels were entrusted to 
the plaintiffs in May. June, and September. 1920. and that such 
deposits were made; that in November 1920 one of the vessels 
suffered heavy sea damage and that plaintiffs were “thus auto¬ 
matically deprived of commercial custody and control of said 
vessel;*’ that on December 23. 1920, the Board of the Fleet 
Corporation notified plaintiffs that unless certain contracts 
(which are not described) were signed by plaintiffs the vessels 
would be withdrawn from their control; and that on January 
5. 1921, the Board or the Fleet Corporation repossessed the 
two remaining vessels (R. 4-6). 

The complaint then states, in effect (R. 7-9). that in the 
year 1925. after demand and refusal, a suit was instituted by 
plaintiffs against the United States in the Court of Claims to 
recover the amounts in question; that thereafter, in the year 
1935. because the issues “had become confused as the result 
of the actions’* of certain Government officers and because of 

I 

the “dire financial straits" in which the plaintiffs found them¬ 
selves. they were compelled to negotiate with the Attorney Gen¬ 
eral to accomplish “the immediate refundment of their moneys” 
and to “accept” $250,000 on October 7. 1935. whereupon their 
suit in the Court of Claims was dismissed, as were certain 
counterclaims which had been filed by the United States. 

‘The action has been dismissed as to all ‘‘the defendants’* except the 
Fleet Corporation ( R. 11). 
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C. Appellant’s motion and the order complained of 

The appellant (at R. 12) moved to dismiss the action upon 
the following grounds: 

(1) Failure to state a claim upon which relief can 
be granted: 

(2) The District Court lacks jurisdiction over the 
defendant; and 

(3) The District Court lacks jurisdiction over the 
subject matter. 

A second branch of appellant’s motion (R. 12) sought to 
strike from the complaint specified allegations as immaterial, 
impertinent, and scandalous. A third branch of the motion 
(R. 12-18) sought a more definite statement or a bill of par¬ 
ticulars of specified allegations of the complaint “because 
none of the said matters is averred with sufficient definiteness 
or particularity to enable this defendant properly to prepare 
his responsive pleading, or to prepare for trial’’ (R. 18). 

The motion was overruled without opinion (R. 19). 

STATUTES INVOLVED 

The relevant parts of the statutes and one Executive order 
involved are set out in the Appendix, p. 20. infra. 

STATEMENT OF POINTS 

The appellant intends to rely upon the following points: 

1. The Fleet Corporation ceased to exist (on October 26, 
1936) prior to the commencement of the present action (on 
October 6. 193S), and the consent of the United States to be 
sued in the name of the former Fleet Corporation was lim¬ 
ited to suits commenced prior to the effective date of the 
Merchant Marine Act. 1936. that is, prior to the expiration 
of thirty days after a majority of the members of the Mari¬ 
time Commission took the oath of office. 

2. The awarding of the relief demanded by appellees would 
require the adjudication of alleged contract obligations ex¬ 
pressly assumed by the United States in the Merchant Marine 
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Act. 1936. hence the action, in effect, is an attempted suit 
against the United States without its consent. 

3. The complaint fails to state a claim upon which relief 
can be granted. 

SUMMARY OF ARGUMENT 

I 

The Fleet Corporation had ceased to be a suable entity prior 
to the commencement of this action, and there is no authority 
for suing the United Stales in the District Court in its name. 

1. It is settled that a dissolved corporation is not suable un¬ 
less its life has been prolonged for litigation purposes by stat¬ 
ute. Statutory prolongation of appellant’s life is to be found, 
if at all. only in the dissolution provisions of the District of 
Columbia Code applicable to corporations generally. But 
those provisions have no application to appellant, and as to 
appellant have been superseded by specific legislation of 
Congress relating to appellant. 

The appellant was completely dissolved and terminated by 
express, self-contained provisions of the Merchant Marine Act. 
1936. without reference to other statutory provisions for the 
dissolution of corporations generally. The terms of the Act 
are clear, as is the provision for its effective date. The Act 
provides for the complete dissolution of the corporation, the 
winding up of its affairs and the distribution of its property. 
It was passed with the problem of future litigation clearly in 
mind. and. while consent was given for the continuation as 
against the United States, of cases then pending against the 
corporation, consent has not been given for the bringing of 
subsequent actions in the name of the corporation. The Fleet 
Corporation ceased to exist for all purposes upon the effective 
date of the Merchant Marine Act. 1936. 

2. There are other reasons why the terms of the general 
corporation dissolution statute are inapplicable to the dissolu¬ 
tion of the Fleet Corporation. 

(a) Comparison of the special laws antedating the Mer¬ 
chant Marine Act. 1936. relating to the Fleet Corporation 
with the provisions of Chapter 13. D. C. Code, relating to the 
dissolution of corporations generally, shows them to be con¬ 
flicting and incompatible with the Code, and indicates a con- 
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tinning intention of Congress, culminating in the 1936 Act, 
that the dissolution of the Fleet Corporation remain outside 
the scope of those provisions of the Code. 

(b) The provision of 5 D. C. Code. § 40S. is the only por¬ 
tion of Chapter 13 which could be relied upon as prolonging 
the Fleet Corporation’s existence for the purpose of the pres¬ 
ent action, and by its own terms it is inapplicable in the 
instant case. 

3. The United States has not been made a party defendant, 
and in view of the amount involved the District Court would 
be without jurisdiction against the United States even if the 
United States were named a defendant. 

II 

The complaint does not state a valid claim within the juris¬ 
diction of the District Court. 

Assuming arguendo that the Fleet Corporation continues 
to exist for some purposes, it is clear that it is no longer liable 
on its former contract obligations which were expressly as¬ 
sumed by the United States. The present complaint is based 
on alleged contract obligations and no valid tort claim is 
shown; therefore, the action is. in effect, against the United 
States without its consent. Since no valid tort claim is stated, 
it is unnecessary to discuss (beyond stating them) the addi¬ 
tional contentions mentioned at p. 19, infra, to the effect that 
even though a valid tort claim were stated the complaint 
would have to be dismissed. 

I 

ARGUMENT ^ 

The fleet corporation had ceased to be a suable entity prior 
to the commencement of this action, and there is no au¬ 
thority for suing the United States in the district court 
in its name 

It is established that a completely dissolved corporation is 
not suable. As stated in Title Co. v. Wilcox Building Corp., 
302 U. S. 120, 125. the dissolution of a corporation— 

puts an end to its existence, the result of which may 
be likened to the death of a natural person. There 
must be some statutory authority for the prolongation 
of its life, even for litigation purposes. 
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See. also. Pendleton v. Russell , 144 U. S. 640. 647; Buzard v. 
Helvering . 64 App. D. C. 26S. 77 F. 2d 391. 393. 

While not contesting the above proposition, the appellees 
contended in the court below that it has no application here. 
It was urged that the Fleet Corporation has never been dis¬ 
solved because the steps prescribed in the Code of the Dis¬ 
trict of Columbia for the dissolution of corporations have not 
been taken. Their theory was that the Fleet Corporation 
was not dissolved by the provisions of the Merchant Marine 
Act. 1936. quoted below, but rather that such Act merely 
directed that the Corporation should be dissolved under gen¬ 
eral legislation :! providing for the dissolution of corporations. 
The Government contends that the Merchant Marine Act, 
1936. was self-executing in accordance with its terms, and that 
automatically upon the effective date of that Act the Fleet 
Corporation ceased to exist and stood dissolved. 

Another theory which may be relied on by the appellees 
in support of the decision below is that notwithstanding the 
dissolution of the Fleet Corporation by the Merchant Marine 
Act. 1936. its life was prolonged for litigation purposes by 
5 D. C. Code. § 40S. The Government contends that the 
provisions of • the Merchant Marine Act, 1936. completely 
superseded those provisions of the Code so far as the Fleet 
Corporation was concerned. 

The following discussion applies equally to both theories 
that appellees may advance in this Court. 

1. Sections 203 (a) and 907 of the Merchant Marine Act, 
1936. c. S5S. 49 Stat. 19S7. 2017; 46 U. S. C. $$ 1113. 1246 
(r. 2.6, >njra) are as follows: 

Sec. 203. (a) The United States Shipping Board 
Merchant Fleet Corporation shall cease to exist and 
shall stand dissolved. All the records, books, papers, 
and corporate property of said dissolved corporation 
shall be taken over by the Commission. All existing 
contractual obligations of the dissolved corporation shall 
be assumed by the United States. Any suit against 

* Act of March 3. 1901. c. «•>} §§ 76S-7S3, 31 Stat. 131G-1319; 5 D. C. 
Code. c. 13. 391—1U$: pp. -7*37, infra. 
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the dissolved corporation pending in any court of 
the United States shall be defended by the Commission 
upon behalf of the United States, under the supervision 
of the Attorney General, and any judgment obtained 
against the dissolved corporation in any such pending 
suit shall be reported to Congress in the manner pro¬ 
vided in section 226, title 31. United States Code, for 
reporting judgments against the United States in the 
Court of Claims. 

Sec. 907. Except as otherwise provided herein this 
Act shall take effect thirty days after a majority of the 
members of the Commission have taken the oath of 
office. [Italics supplied.] 

There is no ambiguity here. It is difficult to imagine what 
clearer language the Congress could have used to express its 
intention completely to put “an end to” the corporations “ex¬ 
istence” (Title Co. v. Wilcox Building Corp., supra) than to 
say, as it did. that the “Fleet Corporation shall cease to exist 
and shall stand dissolved.” If there had been any consciousness 
of intention to qualify such explicit language by reference to 
other legislation, it is inconceivable that such reference would 
have been left to inference. 4 Certainly the provisions of the 
statute were adequate for complete dissolution of the Fleet 
Corporation, the winding up of its affairs and the distribution 
of its property. Nothing in the statute or its legislative his¬ 
tory 0 furnishes a basis for giving the language any other mean¬ 
ing. In the sense obviously intended, to “cease to exist” and 

4 By way of contrast, sec for example the Act of February 12. 1931, c. 120, 
46 Stat. loss. 1091, 5 D. C. Code § 303, where it was provided that in certain 
circumstances the sale of all assets of a corporation shall he recorded "and 
thereupon said selling corporation shall lx* dissolved and cease, subject, 
however, to the provisions of sections 405—40S of this title." (As it appears 
in Supplement V* of the Code.) 

4 It would appear that the provision in the bill (H. R. Sooo, 74tli Cong.) for 
dissolution of the Corporation presented no such problems of interpretation 
or policy as to require explanation or extensive comment. The only rele¬ 
vant comment appears to have been made when the bill was pending before 
the Senate (SO Cong. Ree. 9900) and was as follows: 

"Mr. Guffey. * * * In creating this new agency [Maritime Commis¬ 

sion] two existing agencies are eliminated—the United States Shipping 
Board Bureau of the Department of Commerce and the United States Ship¬ 
ping Board Merchant Fleet Corporation. 
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to “stand dissolved” means to cease to have life—to die. Ap¬ 
plied to “the artificial body” of the Fleet Corporation the provi¬ 
sion caused it to “become extinct” (Pendleton v. Russell, supra, 
647). 

Aside from the plain meaning of the words discussed above, 
there can be no dispute concerning the fact that the Fleet Cor¬ 
poration has actually ceased to exist and that any judgment 
recovered against it would in fact be against the United States. 
All the Fleet Corporation s “records, books, papers, and cor¬ 
porate property” “ were “taken over” by the Maritime Com¬ 
mission. all its “existing contractual obligations” were “assumed 
by the United States” and all judgments in suits commenced 
before its dissolution have been, and must be. paid by appro¬ 
priation of Government funds as provided by 31 U. S. C. 2^6- 
Therefore, it cannot be questioned that the suit is actually 
against the United States and it is clear that it cannot be 
maintained without the consent of the Congress. 7 However, 
such consent has not been granted. 

The Congress dissolved the Fleet Corporation with the 
problem of future litigation clearly in mind. It provided that 
pending suits should be defended “upon behalf of the United 
States" and that any judgment therein should be “reported to 
Congress” for appropriation as in the case of other judgments 
against the United States. The intention is clear. Upon the 
effective date of the Act, the Fleet Corporation was to cease 
to exist and cease to be a suable entity separate and distinct 
from the United States, and suits “pending” against the Cor¬ 
poration at that time were to be continued against the United 

‘Even before its dissolution, the “corporate property” of the Fleet Cor¬ 
poration was. for all practical purposes, property of the United States. 
See Inland Watcrirays Cory. v. Young, decided March 25. 1040. 00 S. Ct. 
640, 650: King Countg v. Fleet Corp.. 2S2 Fed. 5'.H); I'nitcd Staten v. Cogh- 
lan . 201 Fed. 425: Clallam County v. United States, 202 l\ S. 341. 345; 
Fleet Cory. v. Western Union, 275 U. S. 415. 421: United States v. Walter, 
263 U. S. 1": Crane v. United States, 73 C. Cls, 077. 55 F. 2d. 734, certiorari 
denied 2S7 U. S. 001: Adders v. United States, 70 F. 2d. 571. 

' ilunro v. United States. 303 U. S. 36. 41 : Johnson. Lustgartrn, Rogal In¬ 
surance Company Cases, 280 l\ S. 320: Morrison v. Work. 260 U. S. 481; 
Wells v. Roper. 246 U. S. 335: Louisiana v. McAdoo. 234 U. S. 627: Gold¬ 
berg v. Daniels. 231 U. S. 210: Minnesota v. Hitchcock, 185 U. S. 373; 
Oregon v. Hitchcock, 202 U. S. 660. 
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States with its consent. But consent was not given for the 
bringing of later suits against the United States in the name of 
the dissolved corporation/ Later suits could of course be 
brought against the United States as such on its assumption of 
the contractual obligations, but even of such suits the district 
courts have no jurisdiction where the amount involved ex¬ 
ceeds SI0.000. 

It is the Governments submission that the Fleet Corpora¬ 
tion was completely dissolved and ceased to exist automatic¬ 
ally upon the effective date of the Merchant Marine Act, 
1936. that the Act is self-contained, and that the life of the 
corporation may not be held to have been prolonged by 
reference to any other statute/ 

2. As indicated above, the appellees may contend that 
notwithstanding the dissolution of the Fleet Corporation, 
its life has been prolonged for litigation purposes by Chapter 
13 of Title 5. D. C. Code (pp. 3/7-3 l,infra). This position 
must necessarily be bottomed on the assumption that since 
the Fleet Corporation was formed pursuant to Chapter 9 of 
Title 5. its dissolution must be attended by the incidents of 
Chapter 13 notwithstanding the fact that the dissolution 
was not under or with reference to Chapter 13. but by ade¬ 
quate and self-contained sections of the Merchant Marine 
Act, 1936. Moreover, it is the Government's contention that 
the Merchant Marine Act, 1936, completely supersedes the 
Code so far as concerns the Fleet Corporation. The foregoing 
discussion would seem to be dispositive of this contention. 
However, there are additional considerations. 

(a) Comparison of the special laws antedating the Mer¬ 
chant Marine Act, 1936, relating to the Fleet Corporation 

* Cf. Cummings v. Sorictc Suisse. 60 App. D. C. 121. 85 F. 2d. 287. 289- 
200: Dahn v. Davis. 258 U. S. 421. 428; Minnesota v. Hitchcock . 185 U. S. 
375. 387-388. In reality the dissolution was itself a withdrawal of the 
Government’s consent to he sued in respect of the property and govern¬ 
mental functions formerly possessed and exercised by the incorporated 
agency. Cf. /•’. H. A. v. Burr, decided February 12. 1940. 60 S. Ct. 4SS; 
Graves v. O'Keefe. 306 U. S. 466. 477: Inland Waterways Cory. v. Young, 
decided March 25. 1940. 60 8. Ct. 646. 050: Mclntirc. Government Corpora¬ 
tions. 4 Geo. Wash. L. Rev. (1936) 161. 207. 

"Cf. Holden v. United States, 24 App. D. C. 31S, 335. to the effect that 
“prior acts may he resorted to, to solve, hut not to create, an ambiguity.” 
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(pp. 20-2 4, infra) with the provisions of Chapter 13. D. C. 
Code., relating to the dissolution of corporations generally 
(pp. T-7'3/, infra ) shows them to be conflicting and incom¬ 
patible with the Code, and indicates a continuing intention 
of Congress, culminating in the Merchant Marine Act. 1936. 
that the dissolution of the Fleet Corporation remain outside 
the scope of those provisions of the Code. 

At the very outset, in section 11. Shipping Act. 1916 (re¬ 
pealed by section 903. Merchant Marine Act, 1936. p. 26, 
infra), by authority of which the Shipping Board organized 
the Fleet Corporation in April 1917. Congress provided that 
if. at the expiration of five years from the conclusion of the 
European war. the United States should be a stockholder in 
any such corporation (throughout the life of the Fleet Cor¬ 
poration the United States owned all its capital stock), the 
corporation should stand dissolved and all its property should 
“revert to the board.” and that the board should liquidate the 
property, pay all obligations and deposit the residue in the 
United States Treasury to the credit of the board, should take 
over at a fair valuation, to be ascertained by appraisers in 
case of disagreement, all stock of every such corporation owned 
by others than the United States. 

Although by section 12. Merchant Marine Act. 1920. Con¬ 
gress expressly prolonged the life of the Fleet Corporation until 
all ships of a specified class should be sold, the dissolution and 
winding up provisions of section 11, Shipping Act. 1916, re¬ 
mained in force in all other respects. 

When United States Maritime Commission was created as 
an “agency” of the United States by authority of section 
201 (a). Merchant Marine Act. 1936, section 203 (a) of that 
Act in express terms dissolved the Fleet Corporation. It pro¬ 
vided that all of the latter’s records, books, papers, and cor¬ 
porate property should be taken over by the Commission; that 
all its existing contractual obligations should be assumed by the 
United States; that any suit pending against it in a court of the 
United States should be defended by the Commission “upon 
behalf of the United States.” under supervision of the Attorney 
General, and that any judgment against it “in any such pending 
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suit” should be “reported to Congress” in the manner in which 
judgments of the Court of Claims are reported. 

This final Act providing for the dissolution of the Fleet Cor¬ 
poration changed the winding up provisions of the earlier Act 
only to the extent made appropriate by changed conditions. 
But there was a continuity in the intent that the Fleet Corpo¬ 
ration's dissolution be specially provided for and that the af¬ 
fairs of the corporation should be wound up by a governmental 
agency, without the intervention of any court, and that statutes 
of general application in cases of dissolved or defunct corpora¬ 
tions should not apply. 

The Code of the District of Columbia (Chapter 13. Title 5, 
§§ 391-40S) provides a system of general application in the 
District of Columbia for the dissolution and the winding up of 
the affairs of corporations. All of its provisions are directed to 
these ends. The only purpose of keeping a dissolved corpora¬ 
tion alive for maintenance of actions and recovery of judgments 
against it is that its affairs may be wound up and its property 
distributed by judicial process. That is the clear intent of 
Chapter 13. It provides (§ 391, et seq.) for voluntary dissolu¬ 
tion by decree of court on application therefor, and for ap¬ 
pointment of receivers; that (S 399) assignments after filing of 
petition for dissolution shall be void; for distribution of the 
estate under direction of the court (S 400, et seq.); for volun¬ 
tary dissolution by a majority of stockholders where no capital 
stock has been paid for, no investment made and no debts 
incurred that are unpaid (S 404); that upon dissolution by 
expiration of the charter, the directors or trustees acting last 
before dissolution shall be trustees with power to wind up 
affairs, unless others shall be appointed by the stockholders, 
directors, or trustees or by decree of court (S 405); that no 
pending action shall abate by dissolution, whether by expira¬ 
tion of the charter or otherwise, but that “all such actions shall 
proceed to judgment,” and that on “all such judgments so ob¬ 
tained, whether before or after its dissolution, execution may 
be had and satisfaction enforced in such corporate name” 
($ 400); that after dissolution a corporation may prosecute an 
action in its corporate name for the use of the person entitled 
to the proceeds (§ 407); that a dissolved corporation may be 
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sued in its corporate name as if it had not been dissolved, and 
that process may be served upon those having the management 
of the assets of the corporation (S 40S). 

But as to the Fleet Corporation. Congress made special pro¬ 
vision incompatible with applicabilty of the Code. 

After the Fleet Corporation was dissolved and all of its 
assets were distributed to the Maritime Commission pursuant 
to the Merchant Marine Act. 1936. there could be no efficacy 
in a court decree of dissolution and appointment of a receiver, 
nor any point to the Code procedure. Judicial process could 
not possibly reach, in the hands of the Maritime Commission, 
assets which, even before dissolution, were the property of 
the United States. 1 " Those assets, while formerly subject to 
execution so long as under the control of the “suable” Fleet 
Corporation, became immune from execution when their con¬ 
trol was transferred to the non-suable agency of the United 
States, the Maritime Commission. F. H. A. v. Burr, decided 
February 12. 1940. 60 S. Ct. 4SS. No decree of court could 
make distribution of property that already had been distrib¬ 
uted by the statute. There could be no dissolution by vote 
of stockholders after dissolution had been accomplished by 
the statute in a manner consistent with the law by authority 
of which the Fleet Corporation was brought into existence. 
Neither stockholders nor any court could vest trustees with 
authority to wind up affairs that already had been wound up. 
By section 907. Merchant Marine Act. 1936. its effective date 
was deferred at least 30 days, and any person who had a 
claim, whether in contract or tort, which he felt could not be 
asserted advantageously against the United States, was given 
a period of at least thirty days to commence an action against 
the Fleet Corporation. In fact, although the dissolution was 
provided for by the Act of June 29, 1936, it did not become 

Emergen eg Fleet Corporation v. Western Union Telegraph Co.. 275 U. S. 
415; Inland Wateneapx Corporation v. Young. Receiver, decided in the 
Supreme Court March 25. 1040. (50 S. Ct. G4G. G50: dull am Count p v. United 
Slates. 203 U. S. 341 ; King County v. United States Shipping Hoard Enter- 
g< neg Fleet Corporation l C. C. A. 0) 282 Fed. 500; United States v. Coghlan, 
(I). <\. Md.). 201 Fed. 425; Crane v. United States, 73 C. Cls. 077. 55 F. 
2d. 734. certiorari denied. 287 U. S. 001; United States v. Walter, 203 
U. S. 15. 
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effective until four months later. October 20, 1936. 11 Hence 
the minimum thirty days in fact was expanded to four months. 
By section 203 (a), all pending litigation in United States 
Courts (and there was none in any other court) was preserved, 
and a method of satisfaction of any judgment that might be 
recovered was provided. Moreover, if the provisions of Chap¬ 
ter 13, Title 5, D. C. Code, relative to suits against dissolved 
corporations had been intended to apply it would have been 
unnecessary for the Congress to provide for the continuation 
of such pending litigation. 

The law by which appellant was created and existed and 
the law by which it was dissolved provided a special method 
for accomplishing with respect to it the objects that the Code 
of the District of Columbia is designed to accomplish with 
respect to corporations generally. Since the objects of Chap¬ 
ter 13 have been accomplished by special provisions of other 
statutes. Chapter 13 has no application. Xelson v. Hubbard, 
96 Ala. 238, 11 So. 42S. 17 L. R. A. 375: 14A. C. J. 1203. 

It seems clear that the dissolution provisions of the Code 
have no application to appellant, and as to appellant have 
been superseded by specific legislation of Congress relating to 
appellant. 

(b) Reference to 5 I). C. Code. S 40S. discloses that by its 
own terms it is inapplicable in the instant case. The provision 
is as follows: 

408. Same; suits after dissolution. —Any such dis¬ 
solved corporation may be sued by its corporate name 
for or upon any cause of action accrued or which, but 
for the dissolution, would have accrued against it in 
the same manner and with the like effect as if it were 
not dissolved: and process in such action may be served 
upon any one of the assignees, trustees, or receivers 
having the management of the assets of the corpora¬ 
tion. [Italics supplied.] 

” “On September 20. 11)36. the President save appointments to H. A. 
Wiley, rear admiral. United States Navy (Retired), chairman: M. M. Tay¬ 
lor. rear admiral. United States Navy (Retired), and (leorge Landick. Jr., 
to serve as a temporary Commission and 3<> days thereafter the provisions 
of the Merchant Marine Act became effective.” United States Maritime 
Commission report to Congress for period ended October 25. 11)37. p. 2. 

24136'J—10-3 
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First: The provision purports to apply to “such' corpora¬ 
tions as have been dissolved pursuant to the preceding sec¬ 
tions of Chapter 13. However, as we have shown, the Fleet 
Corporation was dissolved by the Merchant Marine Act. 1036, 
and certainly without reference to those preceding provisions 
of Chapter 13. 

Second: It is clear that after its dissolution, there were no 
“assets of the corporation .'” it having been provided in sec¬ 
tion 203 (a) of the Merchant Marine Act. 1036 (p. 2 b, infra) 
that the corporate property be “taken over by the ( ommis- 
sion.” Xo intention to consent to the service of process can 
properly be ascribed to the Congress in enacting the latter 
provision, and it is clear that 5 D. C. Code. $ 40S. could not be 
operative without such service. 

Third. Section 40S is applicable only in situations where 
there are "assignees, trustees, or receivers ” of the character con¬ 
templated by section 408 upon whom to serve process. The 
reference to “assignees, trustees, or receivers” doubtless refers 
to assignees described in 5 D. C. Code $ 390; to trustees de¬ 
scribed in 5 I). C. Code $ 405; and to receivers described in 
5 D. C. Code S 395. The provisions of the Merchant Marine 
Act. 1936. created a situation which none of those sections 
describes. 

Fourth. It would seem that the life of a dissolved corpora¬ 
tion even to which >1 40S applies would not be prolonged for 
litigation purposes by $ 40S after “the management of the 
assets of the corporation" had ended, or after there no longer 
were any “assets' to manage. As we have shown, there never 
were any assets of the Fleet Corporation, at least in this sense, 
after its dissolution. In anv event, in the absence of such 
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“assets.” it would seem that a corporate existence, prolonged 
by $ 408 for litigation purposes, would cease at the expiration 
of the period prescribed by the general statute of limitations 
tor the bringing of any particular suit. Cf. Singer, etc., Stone 
Co. v. Hutchinson. 176 Ill. 4S. 51 X. E. 622. 623. The com¬ 
plaint in the instant case (at R. 7) expressly asserts that the 
principal amount of the claim “was due and payable * * * 
on January 5. 1921” and, as the Court judicially knows, the 
time, after which the statute prescribes that “no action shall 
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bo brought.’' had long since passed when the present action 
was brought on October 6. 193S (R. 1). Act of March 3. 1901. 
c. 854. § 1265. 31 Stat. 13S9. 24 D. C. Code § 341. 

It is submitted that the Fleet Corporation had ceased to 
be a suable entity prior to the commencement of this action, 
and that it is an attempted suit against the United States in 
the name of the Fleet Corporation, without the consent of 
Congress. 

3. The United States has not been made a partv defendant 
to this action, and moreover, all else apart, since the amount 
involved exceeds 810.000 the District Court would have no 
jurisdiction of this suit as against the United States even if 
the United States were named a defendant. Frank 1 in v. 
United States . 30S U. S. 516. citing Otis Elevator Co. v. 
United States, IS F. Supp. $7. 

II 

The complaint does not state a valid claim within the 
jurisdiction of the District Court 

Upon the assumption, arguendo, that, notwithstanding the 
dissolution of the Fleet Corporation, there has. in some man¬ 
ner. been a “prolongation of its life * * * f or litigation 

purposes” ( Title Co. v. Wilcox Building Corp.. 302 U. S. 120. 
125) it would be clear that its suability was. at least, condi¬ 
tioned by section 203 (a) of the Merchant Marine Act. 1936 
(p. 26, infra). 

Among other things in section 203 (a), it was provided 
that the— 

Fleet Corporation shall cease to exist * * * [and] 

All existing contractual obligations of the dissolved 
corporation shall be assumed by the United States. 

In the court below the appellees insisted that these words 
were merely intended to give obligees an additional remedy 
and not to terminate the Fleet Corporation's suability as 
to such obligations. However, if this were so there would 
have been no need to provide for the continuance of all 
pending litigation by substituting the United States in the 
place of the defendant corporation. We contend, therefore. 
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that, at the very least, the Fleet Corporation was no longer 
suable on its former contract obligations at the time the pres¬ 
ent suit was filed. 

It is clear that the present action, whatever its theory, is 
bottomed on the alleged contracts with the former Fleet 
Corporation. Therefore, before the District Court could 
award a judgment for the appellees, it would be necessary 
to adjudicate the respective contract rights and obligations 
as between the appellees and the United States. And, of 
course, unless the United States paid the judgment it would 
not be paid. Therefore, whatever its theory, the present 
action is against the United States in effect, and. having been 
brought without Congressional consent, must fail. Munro 
v. United States. 303 U. S. 36. 41. 

The appellees' seeming position that they may waive the 
contract and sue in tort is ingenious, but without merit. 
Obviously, while a disagreement between parties to a financial 
transaction as to their contractual rights, and the refusal of 
one to keep the bargain as the other sees it. may constitute a 
breach of contract, it takes something more to convert such 
conduct into a tort. It is equally clear that neither the 
appellees’ vague allegations about the wrongful conduct of 
Government officers in connection with their suit against the 
United States in the Court of Claims, nor the averment that 
they were forced to accept a “partial refundment” are suffi¬ 
cient to state a valid tort claim. 13 

It is submitted therefore that even if the Fleet Corporation 
continued to be a suable entity, the complaint fails to state 
a valid claim against it. 

Since no valid tort claim is stated it is unnecessary to dis¬ 
cuss the following contentions of the Government beyond 
stating them: 

'■ Indeed those allegations fall far short of defeating the plea of accord 
and satisfaction which, obviously, they were designed to anticipate. Hock¬ 
ley V. Headley . -to Mich. 300. S N. \V. oil. 514: Earle v. Berry. 27 It. I.. 221. 
01 Atl. 071. S Ann. Cas. S75. 1 I.. It. A. (X. 8.) 807: York v. Hinkle. SO Wis. 
024. 27 A. 8. It. 73. The essential elements of duress are lacking. SiUinnin 
v. United Staten. 101 U. 8. 405; United Staten v. Child Co.. 12 Wall. 232, 
244: Cairo It. Co. v. United States. 267 U. 8. 350. 
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(a) The United States assumed no tort obligations of the 
Fleet Corporation except tort cases commenced prior to the 
effective date of the Merchant Marine Act. 1936. 

(b) The Fleet Corporation upon the effective date of the 
Merchant Marine Act. 1936, ceased to be suable in tort. 

(c) The Merchant Marine Act. 1936, was in effect a statute 
of limitations on tort claims against the Fleet Corporation 
barring all tort actions not commenced within 30 days after 
a majority of the members of the Maritime Commission took 
oath of office (that is to say. within approximately four months 
after approval of the Merchant Marine Act. 1936). 

CONCLUSION 

It is respectfully submitted that the order complained of 
should be reversed and the complaint dismissed. 
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APPENDIX 

STATUTES AND EXECUTIVE ORDER INVOLVED 

SHIPPING A<T. 191G. C. 451. 39 STAT. 72S 

Sec. 3. That a board is hereby created, to be known as the 
United States Shipping Board, and hereinafter referred to as 
the board. The board shall be composed of five commissioners, 
to be appointed by the President, by and with the advice and 
consent of the Senate; said board shall annually elect one of 
its members as chairman and one as vice chairman. 

The first commissioners appointed shall continue in office for 
terms of two. three, four. five, and six years, respectively, from 
the date of their appointment, the term of each to be desig¬ 
nated by the President, but their successors shall be appointed 
for terms of six years, except that any person chosen to fill a 
vacancy shall be appointed only for the unexpired term of the 
commissioner whom he succeeds. 

The commissioners shall be appointed with due regard to 
their fitness for the efficient discharge of the duties imposed on 
them by this act. and to a fair representation of the geographical 
divisions of the country. Not more than three of the commis¬ 
sioners shall be appointed from the same political party. No 
commissioner shall be in the employ of or hold any official rela¬ 
tion to any common carrier by water or other person subject to 
this act. or own any stocks or bonds thereof, or be pecuniarily 
interested therein. No commissioner shall actively engage in 
any other business, vocation, or employment. Any commis¬ 
sioner may be removed by the President for inefficiency, neglect 
of duty, or malfeasance in office. A vacancy in the board shall 
not impair the right of the remaining members of the board to 
exercise all its powers. The board shall have an official seal, 
which shall be judicially noticed. 

The board may adopt rules and regulations in regard to its 
procedure and the conduct of its business (39 Stat. 729). 

( 20 ) 
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Sec. 11. That the board, if in its judgment such action is 
necessary to carry out the purposes of this Act. may form under 
the laws of the District of Columbia one or more corporations 
for the purchase, construction, equipment, lease, charter, main¬ 
tenance, and operation of merchant vessels in the commerce 
of the United States. The total capital stock thereof shall 
not exceed S50.000.000. The board may. for and on behalf 
of the United States, subscribe to. purchase, and vote not less 
than a majority of the capital stock of any such corporation, 
and do all other things in regard thereto necessary to protect 
the interests of the United States and to carry out the pur¬ 
poses of this Act. The board, with the approval of the Presi¬ 
dent. may sell any or all of the stock of the United States in 
such corporation, but at no time shall it be a minority stock¬ 
holder therein: Provided. That no corporation in which the 
United States is a stockholder, formed under the authority of 
this section, shall engage in the operation of any vessel con¬ 
structed. purchased, leased, chartered, or transferred under the 
authority of this Act unless the board shall be unable, after a 
bona fide effort, to contract with any person a citizen of the 
United States for the purchase, lease, or charter cf such vessel 
under such terms and conditions as may be prescribed by the 
board. 

The board shall give public notice of the fact that vessels 
are offered and the terms and conditions upon which a con¬ 
tract will be made, and shall invite competitive offerings. In 
the event the board shall, after full compliance with the terms 
cf this proviso, determine that it is unable to enter into a 
contract with such private parties for the purchase, lease, or 
charter of such vessel, it shall make a full report to the Presi¬ 
dent, who shall examine such report, and if he shall approve 
the same he shall make an order declaring that the conditions 
have been found to exist which justify the operation of such 
vessel by a corporation formed under the provisions of this 
section. 

At the expiration of five years from the conclusion of the 
present European war the operation of vessels on the part of 
any such corporation in which the United States is then a 
stockholder shall cease and the said corporation stand dis- 
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solved. The date of the conclusion of the war shall be de¬ 
clared by proclamation of the President. The vessels and other 
property of any such corporation shall revert to the board. 
The board may sell, lease, or charter such vessels as provided 
in section seven and shall dispose of the property other than 
vessels on the best available terms and. after payment of all 
debts and obligations, deposit the proceeds thereof in the 
Treasury to its credit. All stock in such corporations owned 
by others than the United States at the time of dissolution 
shall be taken over by the board at a fair and reasonable value 
and paid for with funds to the credit of the board. In case of 
disagreement, such value shall be determined in the manner 
provided in section ten (39 Stat. 731). 

MERCHANT MARINE ACT. 191.U C. 2T»0. 41 STAT. 9SS 

Sec. 3 (a). That Section 3 of the “Shipping Act, 1916,” is 
amended to read as follows: 

“Sec. 3. That a board is hereby created to be known as the 
United States Shipping Board and hereinafter referred to as 
the board. The board shall be composed of seven commis¬ 
sioners. to be appointed by the President, by and with the 
advice and consent of the Senate; and the President shall 
designate the member to act as chairman of the board, and the 
board may elect one of its members as vice chairman. Such 
commissioners shall be appointed as soon as practicable after 
the enactment of this Act and shall continue in office two for 
a term of one year, and the remaining five for terms of two, 
three, four. five, and six years, respectively, from the date of 
their appointment, the term of each to be designated by the 
President, but their successors shall be appointed for terms of 
six years, except that any person chosen to fill a vacancy shall 
be appointed only for the unexpired term of the commissioner 
whom he succeeds. 

“The commissioners shall be appointed with due regard to 
their fitness for the efficient discharge of the duties imposed on 
them by this Act. and two shall be appointed from the States 
touching the Pacific Ocean, two from the States touching the 
Atlantic Ocean, one from the States touching the Gulf of Mex¬ 
ico. one from the States touching the Great Lakes, and one 
from the interior, but not more than one shall be appointed 
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from the same State. Not more than four of the commission¬ 
ers shall be appointed from the same political party. A 
vacancy in the board shall be filled in the same manner as the 
original appointments. No commissioner shall take any part- 
in the consideration or decision of any claim or particular 
controversy in which he has a pecuniary interest. 

“Each commissioner shall devote his time to the duties of his 
office, and shall not be in the employ of or hold any official 
relation to any common carrier or other person subject to this 
Act. nor while holding such office acquire any stock or bonds 
thereof or become pecuniarily interested in any such carrier. 

“The duties of the board may be so divided that under its 
supervision the directorship of various activities may be 
assigned to one or more commissioners. Any commissioner 
may be removed by the President for inefficiency, neglect of 
duty, or malfeasance in office. A vacancy in the board shall 
not impair the right of the remaining members of the board 
to exercise all its powers. The board shall have an official seal, 
which shall be judicially noticed. 

“The board may adopt rules and regulations in regard to its 
procedure and the conduct of its business. The board may 
employ within the limits of appropriations made therefor by 
Congress such attorneys as it finds necessary for proper legal 
service to the board in the conduct of its work, or for proper 
representation of the public interest in investigations made 
by it or proceedings pending before it whether at the board’s 
own instance or upon complaint, or to appear for or represent 
the board in any case in court or other tribunal. The board 
shall have such other rights and perform such other duties 
not inconsistent with the merchant marine act, 1920, as are 
conferred by existing law upon the board in existence at the 
time this section as amended takes effect. 

“The commissioners in office at the time this section as 
amended takes effect shall hold office until all the commis¬ 
sioners provided for in this section as amended are appointed 
and qualify” (41 Stat. 9S9). 

Sec. 12. That all vessels may be reconditioned and kept in 
suitable repair and until sold shall be managed and operated 
by the board or chartered or leased by it on such terms and 
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conditions as the board shall deem wise for the promotion and 
maintenance of an efficient merchant marine, pursuant to the 
policy and purposes declared in sections 1 and 5 of this Act; 
and the United States Shipping Board Emergency Fleet Cor¬ 
poration shall continue in existence and have authority to 
operate vessels, unless otherwise directed by law. until all 
vessels are sold in accordance with the provisions of this Act, 
the provision in section 11 of the “Shipping Act, 1916/’ to the 
contrary notwithstanding. 

Sec. 35. That the power and authority vested in the board 
by this Act, except as herein otherwise specifically provided, 
mav be exercised directlv by the board, or by it through the 
United States Shipping Board Emergency Fleet Corporation 
(41 Stat. 1007). 

ACT OF FEBRUARY 11. 1027. C. 104. SEC. 1. 44 STAT. 10S3 

i 

After February 11. 1927. the United States Shipping Board 
Emergency Fleet Corporation shall be known as the United 
States Shipping Board Merchant Fleet Corporation. 

ACT OF JUNE 30, 1032. C. 314. AS AMENDED BY ACT OF MARCH 3. 

1033. C. 212. 47 STAT. 131$ 

Sec. 403. Whenever the President, after investigation, shall 
find and declare that any regrouping, consolidation, transfer, 
or. abolition of any executive agency or agencies and/or the 
functions thereof is necessary to accomplish any of the pur¬ 
poses set forth in section 124 of this title, he may by Executive 
order— 

(a) Transfer the whole or any part of any executive 
agency and/or the functions thereof to the jurisdiction 
and control of any other executive agency; 

(b) Consolidate the functions vested in any execu¬ 
tive agency; or 

(c) Abolish the whole or any part of any executive 
agency and/or the functions thereof; and 

(d) Designate and fix the name and functions of 
any consolidated activity or executive agency and the 
title, powers, and duties of its executive head: except 
that the President shall not have authority under this 
title to abolish or transfer an executive department 
and/or all the functions thereof. 
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Sec. 404. The President's order directing any transfer, 
consolidation, or elimination under the provisions of this sub¬ 
chapter shall also make provision for the transfer or other 
disposition of the records, property (including office equip¬ 
ment), and personnel affected by such transfer, consolidation, 
or elimination. In any case of a transfer or consolidation un¬ 
der the provisions of this subchapter, the President’s order 
shall also make provisions for the transfer of such unex¬ 
pended balances of appropriations available for use in con¬ 
nection with the function or agency transferred or consoli¬ 
dated as he deems necessary by reason of the transfer or 
consolidation for use in connection with the transferred or 
consolidated function or for the use of the agency to which 
the transfer is made or of the agency resulting from such 
consolidation. 

EXECUTIVE ORDER XO. G1GG OF JUNE 10, 103:5 

Sec. 12. Shipping Board .—The functions of the United 
States Shipping Board including those over and in respect to 
the United States Shipping Board Merchant Fleet Corpora¬ 
tion are transferred to the Department of Commerce, and the 
United States Shipping Board is abolished. 

MERCHANT MARINE ACT, 193G. C. S38, 49 STAT. 1985 

Sec. 201. (a) An agency is hereby created to be known as 
the United States Maritime Commission (hereinafter re¬ 
ferred to as the Commission). The Commission shall be com¬ 
posed of five persons, in this title referred to as members, to 
be appointed by the President by and with the advice and 
consent of the Senate. The President shall designate the 
member to act as chairman of the Commission, and the 
Commission may elect one of its members as vice chairman. 
The members of the Commission shall be appointed as soon 
as practicable after the enactment of this Act and shall con¬ 
tinue in office as designated by the President at the time of 
nomination, for terms of two, three, four, five, and six years, 
respectively, from the date upon which they qualify and take 
office; but their successors shall be appointed for terms of six 
years, except that any person chosen to fill a vacancy shall be 
appointed only for the unexpired term of the member whom 
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he succeeds. The members shall be appointed with due regard 
to their special fitness for the efficient discharge of the duties 
imposed upon them by this Act. Not more than three of the 
members shall be appointed from the same political party. 
A vacancy in the Commission shall be filled in the same man¬ 
ner as an original appointment. Any member may be re¬ 
moved by the President for neglect of duty or malfeasance in 
office. Vacancies in the Commission, so long as there shall 
be three members in office, shall not impair the power of the 
Commission to execute its functions, and three of the members 
in office shall constitute a quorum for the transaction of the 
business of the Commission. Each member shall receive a 
salary at the rate of $12,000 per annum. (49 Stat. 19S5, 46 
U. S. C. § 1111). 

Sec. 203. (a) The United States Shipping Board Merchant 
Fleet Corporation shall cease to exist and shall stand dissolved. 
All the records, books, papers, and corporate property of said 
dissolved corporation shall be taken over by the Commission. 
All existing contractual obligations of the dissolved corporation 
shall be assumed by the United States. Any suit against the 
dissolved corporation pending in any court of the United States 
shall be defended by the Commission upon behalf of the United 
States, under the supervision of the Attorney General, and any 
judgment obtained against the dissolved corporation in any 
such pending suit shall be reported to Congress in the manner 
provided in section 226. title 31. United States Code, for report¬ 
ing judgments against the United States in the Court of Claims 
(49 Stat. 19S7. 46 U. S. C., Sec. 1113). 

Sec. 903. The following Acts and parts of Acts shall stand 
repealed: 

(a) All of the provisions of sections 3 to S. inclusive, 
section 10. section 11, section 35 and section 43 of the 
Shipping Act, 1916, as amended. * * * (49 gt a t. 

2016.) 

Sec. 907. Except as otherwise provided herein this Act shall 
take effect thirty days after a majority of the members of the 
Commission have taken the oath of office (49 Stat. 2017, 46 
U.S. C., Sec. 1246). 
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TITLE CODE OF LAWS, DISTRICT OF COLUMBIA 

Chapter 13. Dissolution. 

Sec. 391. Dissolution; voluntary. —When a majority of the 
trustees, directors, or other officers having the management of 
the concerns of any corporation in the District, or stockholders 
representing not less than one-third of the capital stock of any 
such corporation, discover that the property and effects of the 
corporation have been so far reduced, by losses or otherwise, 
that it will not be able to pay all just demands against it or offer 
a reasonable security to those who deal with it. or they shall 
deem it beneficial to the interests of the stockholders that the 
corporation be dissolved, or when such directors, trustees, or 
other officers are authorized by a majority of the stockholders 
to apply for a decree, as hereinafter provided, or when the ob¬ 
jects of the corporation have wholly failed or are entirely 
abandoned or are impracticable, they may apply to the Supreme 
Court of the District by petition for the dissolution of said 
corporation (Mar. 3. 1901. 31 Stat. 1310. c. S54. sec. 70S). 

392. Same; application to Supreme Court of the District 
of Columbia .— Such application shall contain a statement of 
the reasons upon which it is founded, and there shall be an¬ 
nexed thereto— 

First: A full. just, and true inventory of all the estate, 
real and personal, of the corporation, and of all the books, 
vouchers, and securities relating thereto. 

Second: A full. just, and true account of the capital stock 
of the corporation, specifying the names of the stockholders, 
their residences, when known, the number of shares belong¬ 
ing to each, the amounts paid in upon said shares, respec¬ 
tively. and the amounts still due thereon. 

Third: A statement of all the incumbrances on the property 
of the corporation and of all the engagements entered into by 
it which have not been fully satisfied or canceled, specifying 
the place of residence of each creditor and of every person 
to whom such engagements were made, if known, the sum 
owing to each creditor and the nature and consideration of 
the indebtedness, and such application shall be verified by 
affidavit (Mar. 3. 1901. 31 Stat. 1317. c. S54. sec. 769). 


303. Same; publication. —On the filing of such application, 
accounts, inventories, and affidavit, an order shall be passed 
requiring all persons interested in said corporation to appear 
in said court and show cause by a day named, if any they 
have, why it should not be dissolved, and a notice of said 
ordqr shall be published in some newspaper of general circu¬ 
lation weekly for three successive weeks, the first insertion to 
be not less than one month before the day fixed for showing 
cause as aforesaid (Mar. 3,1901, 31 Stat. 1317. c. S54. sec. 770). 

394. Same; reference to take testimony. —Whether answer 
be made or not. the cause shall be referred to the auditor, who 
shall take testimony in relation to the allegations of the peti¬ 
tion, and report to the court, with all convenient speed, with 
a statement of the property and effects, debts, credits, and 
engagements of the corporation and all other matters relative 
to the issues in said cause (Mar. 3, 1901. 31 Stat. 1317. c. 854, 
sec. 771). 

395. Same; decree of dissolution. —If it appear to the court 
that the corporation is insolvent, or that a dissolution thereof 
would be beneficial to the stockholders and not injurious to 
the public interests, or that the objects of the corporation have 
wholly failed or been abandoned or are impracticable, a decree 
shall be entered dissolving the corporation and appointing one 
or more receivers of its estate and effects; and the corporation 
shall thereupon be dissolved and cease to exist (Mar. 3. 1901, 
31 Stat. 1317, c. S54, sec. 772). 

396. Same; receiver. —A director, trustee, or other officer of 
the corporation, or any of its stockholders, may be appointed 
a receiver, and any receiver so appointed shall give bond in 
such penalty, and with such surety or sureties, as may be 
approved by the court, conditioned for the due discharge of 
his duties as receiver (Mar. 3. 1901. 31 Stat. 1317. c. S54. 
sec. 773). 

397. Same; receiver to be vested with corporate property .— 
Upon his giving surety as aforesaid the receiver shall be vested 
with all the estate, real or personal, of the corporation, for the 
benefit of its creditors and stockholders (Mar. 3, 1901, 31 
Stat. 1317, c. S54, sec. 774). 


20 


39S. Same; receiver to collect assets; notice of appointment 
of receiver; presentation of claims. —The said receiver shall 
proceed to collect and take into his possession all the assets 
and effects of the corporation, including any sums due and un¬ 
paid upon the subscriptions to the capital stock of the cor¬ 
poration. and shall have authority to institute all needful 
actions for that object. He shall give public notice of his 
appointment and require all creditors of the corporation to 
present their claims to him (Mar. 3. 1901. 31 Stat. 1317, 
c. 854. sec. 775). 

399. Same; void assignments. —All sales, assignments, trans¬ 
fers. mortgages, and conveyances of any part of the estate, 
real or personal, of said corporation, including choses in action 
of every description, made after the filing of the petition for 
dissolution, in payment of or as security for any existing or 
prior debt, or for any other consideration, and all judgments 
confessed by said corporation after that time, shall be void as 
against the receiver appointed on said petition and as against 
the creditors of the corporation (Mar. 3. 1901. 31 Stat. 1318. 
c. 854. sec. 776). 

400. Same; controversies with debtors and creditors. —The 
receiver may settle controversies that arise between him and 
the debtors or creditors of the corporation by arbitration. If 
there be any open and subsisting engagements or contracts 
of the corporation in the nature of insurance, or contingent 
engagements of any kind, the receiver may, with the consent 
of the party holding such engagements, cancel and discharge 
the same by refunding to such party the premium or consid¬ 
eration paid thereon to the corporation, or so much thereof 
as shall be in the same proportion to the time which remains 
of any risk assumed by such engagements as the whole pre¬ 
mium bears to the whole term of such risk; and upon such 
amount being paid by the receiver to the person holding such 
engagement it shall be deemed canceled and discharged as 
against the receiver (Mar. 3. 1901, 31 Stat. 131S, c. 854. sec. 
777). 

401. Same; distributiem. of surplus assets. —The receiver 
may retain out of the money in his hands the amounts neces- 
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sary for the purpose of canceling and discharging any open 
and subsisting engagements and of satisfying any demands 
for which a suit may be pending against the corporation and 
the costs of the proceeding, and distribute the residue among 
the creditors of the corporation, giving preference to debts 
which are liens on the property of the corporation, and shall 
make dividends from time to time among the creditors until 
their debts are paid in full (Mar. 3. 1901. 31 Stat. 1318. c. 
854. sec. 77S). 

402. Same: dividends to stock-holders .—Xo dividends shall 
be paid to stockholders until after the final dividend to the 
creditors, and if. after such final dividend is made, there re¬ 
main any surplus in the receiver's hands, he shall distribute 
the same among the stockholders in proportion to the respec¬ 
tive amounts paid in by them severally on their shares of 


stock (Mar. 3. 1901. 31 Stat. 1318. c. 854, sec. 779). 

403. Same: receiver under court's direction. —The receiver 


shall be subject to the direction of the court as to making 
dividends and rendering his accounts and shall receive such 
corn mission as the court shall allow, not exceeding the rate 
allowed to executors and administrators, and reasonable coun¬ 
sel fees for services rendered to him (Mar. 3. 1901. 31 Stat. 
1318. c*. 854. sec. 780). 

404. Same: dissolution by stockholders. —When a majority 
of the directors, trustees, or other officers of a corporation be¬ 
come satisfied that the objects of the corporation cannot be 
accomplished, and no installment of the capital stock has been 
paid, and no investments have been made and no debts in¬ 
curred which are unpaid, they may call a meeting of the stock¬ 
holders. by a notice published in some newspaper of general 
circulation, and if a majority, in amount, of the stockholders 
present at such meeting, in person or by proxy, shall decide 
that the objects of the corporation cannot be accomplished, 
the corporation shall thereupon be dissolved and cease (Mar. 
3. 1901. 31 Stat. 1318. c. 854. sec. 781). 

405. Same; who to be trustees for creditors and stockhold¬ 
ers. —Upon the dissolution of a corporation by the expiration 
of its charter, or otherwise, unless other persons be appointed 
by the stockholders, directors, or trustees of the corporation, or 
by a decree of the supreme court of the District, the directors 
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or trustees acting last before the dissolution, and their sur¬ 
vivors. shall be the trustees for the creditors and stockholders of 
the dissolved corporation, and shall have full power to settle 
the affairs of the same, to collect its assets and pay its out¬ 
standing debts, and divide among its stockholders the money 
or other property remaining, in proportion to the stock of each 
stockholder paid up; and in case of the refusal of said trustees 
or directors, or a majority of them, to act, the said court may. 
upon the application of any person interested, appoint trustees 
in their place (Mar. 3. 1901. 31 Stat. 1318. c*. S54. sec. 7S2). 

406. Same; actions not to abate .—No action pending in favor 
of or against any corporation shall be discontinued or abate by 
the dissolution of the corporation, whether such dissolution 
occur by the expiration of its charter or otherwise, but all such 
actions may be prosecuted to final judgment in its corporate 
name; and on all judgments so obtained, whether before or 
after its dissolution, execution may be had and satisfaction en¬ 
forced in such corporate name (Mar. 3, 1901. 31 Stat. 1319. c. 
S54. sec. 7S3). 

407. Same; proceedings in corporate name to use of others .— 
A corporation may. after its dissolution, prosecute any action 
in and by its corporate name, for the use of the person or per¬ 
sons entitled to receive the proceeds of such action, upon any 
cause of action accrued, or which, but for such dissolution, would 
have accrued in favor of the corporation, in the same manner 
and with the like effect as if it had not been dissolved (Mar. 3. 

1901.31 Stat. 1319. c. 854. sec. 7S4). 

40S. Sarne; suits after dissolution .—Any such dissolved cor¬ 
poration may be sued by its corporate name for or upon any 
cause of action accrued or which, but for such dissolution, would 
have accrued against it in the same manner and with the like 
effect as if it were not dissolved; and process in such action may 
be served upon any one of the assignees, trustees, or receivers 
having the management of the assets of the corporation (Mar. 

3.1901.31 Stat. 1319, c. 854, sec. 785). 
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IN THE 


llitilrii States (Court of Apprals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1940. 


No. 7(501 — Special Calendar. 

United States Shipping Board Merchant 
Fleet Corporation, formerly the United 
States Shipping Board Emergency Fleet 
Corporation, 

Appellant, 

v. 

First National Steamship Company, ct al., 

A jjj ) rll <‘( fs . 


APPELLEES’ BRIEF. 


Jurisdictional Statement. 

This special appeal was allowed by this Court from 
the order of the District Court of the United States over¬ 
ruling appellant’s motion to dismiss the action (R. 19), 
such motion having been overruled on January 18, 1940, 
without opinion. On January 23, 1940, the appellant’s 
petition for the allowance of a special appeal was filed 
and this was allowed bv this Court on April 2, 1940 
(R.19). 


Question Presented. 

The sole question presented to this Court is whether 
or not, since the enactment of Section 203(a) of the Mer¬ 
chant Marine Act of 1930 (Act of June 29, 1930, 40 


U. S. C., Section 1113) which purported to effect the dis¬ 
solution ot’ the United States Shipping: Board Merchant 
Fleet Corporation, that corporation may still be sued, or 
whether or not that Act had the effect, as contended by 
appellant, of completely dissolving; the United States 
Shipping' Board Merchant Fleet Corporation so that it 
may not be sued and also of stripping- that corporation 
of all of its own property and of monies deposited with it 
in escrow or trust, though not belonging to it, and of de¬ 
priving creditors of that corporation, not only of all of 
their contractual and other rights against that corpora¬ 
tion, but also of a forum before which such creditors may 
seek redress or the recovery of their own property. 

Statement of the Case. 

The action brought by the appellees in the District 
Court of the United States for the District of Columbia 
is one in which they sought to recover the balance of cer¬ 
tain monies deposited by them, in 1920, in escrow, with 
the United States Shipping Board Emergency Fleet Cor¬ 
poration (the predecessor of the United States Shipping 
Board Merchant Fleet Corporation) and to be reimbursed 

on account of certain outlavs of cash made bv them for 

• * 

the account of the Fleet Corporation and for the value 
of certain property belonging to them which monies and 
property were taken by the Fleet Corporation and not 
returned to the appellees. The appellant says (appel¬ 
lant's brief, p. 3) that “The government contends that 
the action should be dismissed because the complaint fails 
to state a claim within the jurisdiction of the District 
Court upon which relief can be granted, and because the 
nominal appellant is no longer a suable entity and has 
no existence separate and distinct from the United States.” 

The appellees contend that the construction of Section 
203(a) of the Merchant Marine Act of 1936 sought by the 


appellant finds no support in law or logic, as such would 
inevitably have the effect of making the statute relied 
upon by appellant unconstitutional and of depriving ap¬ 
pellees of their property without due process of law and 
of working a fraud upon the rights of creditors of the 
Fleet Corporation. 

The appellant in its brief (pp. 3, 4) fairly summarizes 
the complaint. All that need be added to the statement 
of the appellant is that in the year 1920 appellees de¬ 
posited the sum of $538,048.23 in cash with the United 
States Shipping Board Merchant Fleet Corporation; that, 
in that same year, they paid, or expended for the account 
of that corporation the sum of $207,821.07 and that of the 
total of such cash so deposited with the United States 
Shipping Board Emergency Fleet Corporation, by the 
appellees and of the money so expended by them for the 
account and at the request of the United States Shipping 
Board Emergency Fleet Corporation, there has been re¬ 
turned to them, by that corporation, or its successor, only 
the principal sum of $250,000.00. 

It should be pointed out that no responsive pleading 
has been filed in the lower Court by the appellant and 
so issue has not yet been joined in this action. 

Statutes Involved. 

The statutes involved are set forth in the appendix 
(pp. 27-34, iirfra). 


Statement of Points. 

The appellees propose to rely upon the following 
points: 

1 . The United States Shipping Board Emergency Fleet 
Corporation (the predecessor of the United States Ship¬ 
ping Board Merchant Fleet Corporation) was and is a 
private corporation, organized and existing under and 
bv virtue of the laws of the District of Columbia. As such. 
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for many years, it dealt freely with others as any private 
corporation might. In 1920 the appellees deposited cer¬ 
tain monies belonging to them with the Fleet Corporation 
and expended certain sums on its behalf. If the conten¬ 
tions of the appellant are correct, that is, that Section 
203(a) of the Merchant Marine Act of 1936 had the 
effect of dissolving the Fleet Corporation for all pur¬ 
poses, without notice to creditors and without affording 
such creditors an opportunity to file claims or bring 
action against the Fleet Corporation; of stripping the 
Fleet Corporation, not only of all of its “corporate prop¬ 
erty!’ hut of properties or monies in respect of which 
the Fleet Corporation had no right, title or interest, and 
of depriving such creditors of any forum before which 
tliev might seek the recovery of their monies or of dam- 

• i » • 

ages as the result of torts committed by the Fleet Cor¬ 
poration: such construction would have the effect of work¬ 
ing a fraud on the rights of creditors and would make 
the act unconstitutional. 

2 . If under Section 203(a) of the Merchant Marine Act 
of 1936, the Fleet Corporation has been stripped of all 
of its property, is judgment-proof and is in fact no longer 
suable, and if all of that corporation's “corporate prop¬ 
erty” has been taken by the United States, or its agent 
the Maritime Commission, and if the monies belonging to 
appellees have been taken by the United States or its 
agent the Maritime Commission and if all of the con¬ 
tractual obligations of the Fleet Corporation have been 
assumed bv the United States, and if the Fleet Corpora¬ 
tion is dissolved, as appellant contends, then either the 
United States has consented to be sued in the District 
Courts of the United States, regardless of amount, upon 
causes arising out of contractual obligations previously 
made by the Fleet Corporation, or the present action may 
nevertheless be maintained against the Fleet Corporation, 
even though the United States may be the real party in 
interest. 


Summary of Argument. 


The* United States Shipping Hoard Merchant Fleet 
Corporation is stiil in existence. The action of the Con¬ 
gress in enacting Section 203(a) of the Merchant Marine 
Act of 1936 is no more than the expression of the inten¬ 
tion of the stockholders of the Fleet Corporation to dis¬ 
solve. The Fleet Corporation can not be dissolved except 
in violation of the rights of creditors other than in the 
manner prescribed by the Code of Laws of the District 
of Columbia unless the Congress by appropriate legisla¬ 
tion protects the rights of those who had contracts with 
that corporation. The construction of Section 203(a) of 
the Merchant Marine Act of 1936, which is contended for 
by the appellant, would make the Act unconstitutional as 
in violation of the Fifth Amendment to the Constitution 
of the United States. 

The present action may be maintained against the 
Fleet Corporation. The immunity to suit, which may 
extend to the United States, does not extend to the Fleet 
Corporation in this instance. A United States District 
Court may render a valid judgment against the Fleet 
Corporation and execution thereon against the Fleet Cor¬ 
poration and its property in the corporation’s hands, or 
in the custody of the United States or the Maritime Com¬ 
mission, or in the hands of the corporation's trustees may 
issue. 


The various arguments advanced by appellant in sup¬ 
port of its position show clearly that the contentions 
made by appellant would leave this Court no recourse 
other than to hold the Act unconstitutional. The argu¬ 
ments of the appellant are conflicting and contradictory. 
The cases cited by appellant either support well estab¬ 
lished principles, which appellees do not deny the sound¬ 
ness of, or they either do not stand for the proposition 
for which cited, or are clearly distinguishable. 
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I. 


ARGUMENT. 

Notwithstanding; the provisions of Section 203(a) of the 
Merchant Marine Act of 1936, the Fleet Corporation may 
still be sued in a United States District Court upon 
account of contracts made prior to the effective date of 
that Act. 

The appellant takes the position that a completely dis¬ 
solved corporation is not suable (appellant’s brief, pp. 
7-S). The appellees do not contend that that general 
proposition is unsound. The appellant also contends that 
the .Merchant Marine Act of 1936 was self-executing in 
accordance with its terms and “automatically upon the 
effective date of that Act the Fleet Corporation ceased 
to exist and stood dissolved” (appellant’s brief, p. 8). 

Section 203(a) of the Merchant Marine Act of 1936 (c. 
858, 49 Stat. 1987, 46 U. S. 0., Section 1113), provides 
as follows: 

“Sec. 203.(a) The United States Shipping Board 
Merchant Fleet Corporation shall cease to exist and 
shall stand dissolved. All the records, books, papers, 
and corporate property of said dissolved corporation 
shall be taken over by the Commission. All existing 
contractual obligations of the dissolved corporation 
shall be assumed by the United States. Any suit 
against the dissolved corporation pending in any 
court of the United States shall be defended by the 
Commission upon behalf of the United States, under 
the supervision of the Attorney General, and any 
judgment obtained against the dissolved corporation 
in any such pending suit shall be reported to Con¬ 
gress in the manner provided in section 226, title 31, 
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United States Code, for reporting judgments against 
the United States in the Court of Claims."’ 

Title o, of the Code of Laws of the District of Colum¬ 
bia, Chapter 13, Sections 391 to 408, inclusive (pp. 28-34, 
infra), provides a complete formula or system for the 
dissolution of corporations, such as the Fleet Corpora¬ 
tion, organized under the laws of the District of Colum¬ 
bia. The legislative history of Section 203(a) of the Mer¬ 
chant Marine Act of 193(5, affords no explanation for the 
attempt on the part of the United States to cause the 
dissolution of the Fleet Corporation so as to deprive 
creditors of their right against such corporation, nor 
does the appellant in its brief offer to explain why the 
Fleet Corporation was not dissolved in an orderly man¬ 
ner and in accordance with the law under which it was 
created, i. r„ the ("ode of Laws of the District of Colum¬ 
bia. It should be noted, and this may be of considerable 
significance, that Section 392 of Chapter 12 of Title 5 of 
the Code of Laws of the District of Columbia requires 
that the directors or stockholders of a corporation organ¬ 
ized under the laws of the District of Columbia may apply 
for the dissolution of a corporation; that such applica¬ 
tion shall have annexed thereto “a full, just and true 
inventory of all of the estate, real and personal, of the 
corporation ***** and a statement of all of the engage¬ 
ments entered into by such corporation which have not 
been fully satisfied or cancelled, specifying the place of 
residence of each creditor and of every person to whom 
such engagements were made, the sum owing to each 
creditor and the entire consideration of the indebtedness, 
and “such application shall be verified by affidavit.” The 
("ode of Laws of the District of Columbia in respect of 
the dissolution of corporations provides also for notice 
to creditors; for the appointment of a trustee or a re¬ 
ceiver; for the delivery to such receiver of all of the cor- 
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porate property of the dissolving: corporation and for 
the discharue by such receiver of all obligations of the 
corporation. 

The United States Government, however, for reasons 
not disclosed, saw Jit to attempt to avoid the dissolution 
of the Fleet Corporation in the manner prescribed by the 
law of its creation, upon which law contractors, creditors 
and others, in dealing: with the Fleet Corporation, relied. 
The United States Government, for its own purposes, at¬ 
tempted to accomplish the dissolution of the Fleet Cor¬ 
poration by legislative fiat and, thus, presumably, to avoid 
the necessity of accounting: to creditors and to thus de¬ 
prive bona firir creditors of the Fleet Corporation of 
whatever rights tliev mav have had against the Fleet 

l * • * 

Corporation; in effect, to impair the obligation of con¬ 
tract and to deprive such creditors, not only of their 
right to proceed against the property of the Fleet Cor¬ 
poration, but also to proceed against the Fleet Corpora¬ 
tion to recover monies deposited by them in escrow, or 
otherwise, with the Fleet Corporation and also to deprive 
such creditors of a forum before which tliev might seek 
the adjudication of their just claims. 

The appellant, nevertheless, asks this Court to lend 
judicial countenance to a result which, appellees submit, 
is not onlv beneath the dignitv of the United States, but 
which is in contravention of all of the obligations which 
the Government of the United States professes to owe to 
its citizens. 

The appellant says that there is no ambiguity present 
in Section 203(a) of the Merchant Marine Act of 193(5. 
The appellees do not maintain that there is the slightest 
ambiguity present in that section of the law. The ap¬ 
pellant (p. 9 of its brief) says that “Certainly the pro¬ 
visions of the statute were adequate for complete dissolu¬ 
tion of the Fleet Corporation, the winding up of its af¬ 
fairs and the distribution of its property.” 


The import of that statement will not bear analysis 
unless the appellant will concede that either the Fleet 
Corporation is still responsible to creditors, or that the 
i'nited States, standing' merely in the position of a re¬ 
ceiver or trustee, has consented to be sued. 

As the United States was the sole stockholder of the 
Fleet Corporation, the enactment of Section 203(a) of 
the Merchant Marine Act of 1936 is no more than the 
equivalent (expressed through the legislature of the 
United States), of the vote of all, or a majority of the 
stockholders of the Fleet Corporation to dissolve, it is 
nothing more or less than the expression of an intention 
to dissolve and as Section 203(a) of the Merchant Marine 
Act of 193(5 makes no provision for the winding up of the 
affairs of the Fleet Corporation, all that the directors 
or stockholders of the Fleet Corporation may do is peti¬ 
tion the proper Court for dissolution. 

The first sentence of Section 203(a) of the Merchant 
Marine Act of 1936, provides merely that “The United 
States Shipping Board Merchant Fleet Corporation shall 
cease to exist and shall stand dissolved.’’ The second 
sentence of the subject section of the law merely provides 
that “All the records, books, papers and corporate prop¬ 
erty of said dissolved corporation, shall be taken over by 
the Commission * * *” (the Maritime Commission). The 
words “shall be taken over” are not the language of the 
passage of title, but merely of the transfer of physical 
custodv. It should be noted also that nothing is said anv- 
where in the Act in respect of property not belonging to 
the corporation, but to others, such property in this par¬ 
ticular instance, being cash deposited by appellees in 
escrow or in trust with the Fleet Corporation. 

The third sentence of the subject section of the law 
provides that “All existing contractual obligations of the 
dissolved corporation shall be assumed by the United 
States.” Either the contractual obligations existing be- 
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tween the Fleet Corporation and the appellees were thus 
assumed by the United States for all purposes, including 
the purpose of suit, or the appellees are left with a con¬ 
tractual right against a non-existent private corporation 
and with no forum before which to enforce such right. 

The fourth sentence of Section 203(a) provides “Any 
suit against the dissolved corporation pending in any 
Court of the United States shall be defended by the Com¬ 
mission upon behalf of the United States, under the super¬ 
vision of the Attorney General, and any judgment ob¬ 
tained against the dissolved corporation in any such pend¬ 
ing suit shall be reported to the Congress in the manner 
provided in Section 22(3. Title 31, United States (’ode, for 
reporting judgments against the United States in the 
Court of Claims.” 


It should be noted that no provision is made for the 
payment of judgments against the Fleet Corporation in 
cases not ponding upon the effective date of the Act 
which effective date the appellant concedes was left to 
depend upon the happening of certain events which might 
never have occurred. This final part of Section 203(a) 
merely provides for the manner of and for the respon¬ 
sibility for defending suits pending against the Fleet Cor¬ 
poration and obviously has the effect, if the contentions 
of appellant are sound, of acting as a statute of limita¬ 
tions in favor of the Fleet Corporation and against cred¬ 
itors thereof, such statute of limitations having the effect, 
according to appellant, of not only barring the remedy, 
but of destroying any rights which bona firh' creditors 
of the Fleet Corporation might have. 

It is submitted that Section 203(a) of the Merchant 
Marine Act of 193(3 does not provide an adequate, com¬ 
plete and equitable method of winding up the affairs of 
the Fleet Corporation and for “the distribution of its 
property.” When one speaks of the “distribution” of 
the property of a dissolved corporation, one means dis- 
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tribution to creditors first and then distribution of the 
remainder, if any, to the corporation’s stockholders. Here, 
according to the appellant, “distribution” of the prop¬ 
erty of the Fleet Corporation means distribution of all of 
the corporation’s property and all of any monies or prop¬ 
erties in that corporation’s hands, but not belonging to 
it, to the sole stockholder, i. c., the United States, leaving 
creditors of the corporation, who had not instituted suit 
prior to the effective date of the Act, to proceed against 
a non-existent corporation, which, in fraud of their rights, 
has been stripped of all of its own property (as well 
as of theirs) to which they had the right to look for satis¬ 
faction of their claims. 

If private individual stockholders of a corporation or¬ 
ganized under the laws of the District of Columbia were 
to attempt to strip such corporation of all its property 
tliev, or the directors, would eertainlv become trustees for 
the benefit of creditors and liable to suit as such, and 
the assets of the corporation thus made insolvent by the 
wrongful act of the stockholders would become charged 
with a trust in the hands of such stockholders and thev 
would be subject to suit as trustees. Yet here, as appel¬ 
lees understand the Government’s argument, neither the 
United States Government nor the Maritime Commission 
is responsible to anyone for this wrongful act. 

II. 

If Section 203(a) of the Merchant Marine Act of 1936 
were to be given the construction contended for by the 
appellant it would be a direct violation of the Fifth Amend¬ 
ment to the Constitution. 

The substance of the argument of appellant is that 
Section 203(a) of the Merchant Marine Act of 1936, had 
the effect of instantly dissolving the Fleet Corporation; 
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of making it immune to suit as a private corporation: of 
preventing the institution of suits by creditors of the 
Fleet Corporation against the corporation, as such, or 
against the United States in a United States District 
Court: of relieving the officers and directors of the Fleet 
Corporation of their responsibilities, not only to the cor¬ 
poration. but to the creditors thereof: of stripping the 
corporation of all of its property and assets to the detri¬ 
ment of its creditors and for the benefit of the sole stock¬ 
holder. i. e.. the United States Government: of depriving 
creditors of the Fleet Corporation of a forum before 
which to seek redress and of actually impairing the obli¬ 
gation of the valid and existing contractual rights of 
creditors. 

Appellant will not deny that the United States Shipping 
Board Merchant Fleet Corporation was a private cor¬ 
poration which was organized and which existed under 
the laws of the District of Columbia; that from the time 
of its organization in 1917 until at least 193(5, it made 
contracts with others in its character as a private cor¬ 
poration; that it sued and was sued in various Courts as 
a private corporation and that it was repeatedly held by 
the highest Courts of the United States to be a private 
corporation and responsible as such. 

The appellant will not deny that the appellees entered 
into a contract with the Fleet Corporation or that they 
entrusted substantial sums of money to that corporation. 
The appellant will not deny that no attempt whatsoever 
has been made to dissolve the Fleet Corporation in ac¬ 
cordance with the laws of its creation. As a matter of 
fact , the records of the Recorder of Deeds of the District 
of Columbia reveal that the Fleet Corporation has not 
yet been dissolved , in the manner provided by the laics 
of the District of Columbia. 

It is axiomatic that when one makes a contract with 
a private corporation, the laws pertaining to such cor- 



Iteration affecting the manner ami method of tlie doing 
of business by it, and affecting the responsibilities of 
officers and directors of the corporation to those with 
whom it lias dealt and the laws affecting the manner and 
procedure of such corporation's dissolution are an in¬ 
tegral part of the contract itself. It is too well established 
to require the citation of authority that a contract is 
“property*’ within the meaning of the Constitution. If 
Section 203(a) of the Merchant Marine Act of 1930 were 


to be held to have the effect of repealing the Code of 
Laws of the District of Columbia in its application to 
private corporations, insofar as such affect the Fleet Cor¬ 
poration, then as such laws were a part of the contract 
which appellees had with the Fleet Corporation and as 
such contract is “property*’ then appellees will have been 
deprived of their property without due process of law in 
violation of the Fifth Amendment of the Constitution. 


Appellees recognize that there is a distinction between 
the restriction placed upon the power of the States in the 
Fourteenth Amendment to the Constitution and they do 
not here advance the argument that the construction con¬ 
tended for bv the appellant would necessarily impair the 
obligation of contract under certain circumstances. Ap¬ 
pellees likewise recognize that no one can acquire a vested 
right to sue the sovereign. 

Here, however, the appellees had the clear right to sue 
the Fleet Corporation as a private corporation upon its 
contract with them. Appellees do not maintain, so far as 
this action is concerned, that originally they had a right 
to sue the United States upon a contract they had made 
with the Fleet Corporation. The appellant would have 
this Court hold that the appellees' right to sue the Fleet 
Corporation could be taken a wav bv legislative hat with- 
out provision being made for them to sue the United 
States, which, under Section 203(a) of the Merchant Ma¬ 
rine Act of 1930, not only assumed all of the contractual 
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obligations of the Fleet Corporation, but which likewise 
stripped it of all property to which appellees otherwise 
might have looked to satisfy their claims against the Fleet 
Corporation. 

The argument of appellant completely overlooks the 
essential facts of the case. It seems to proceed upon the 
theory that appellees' original rights were not against a 
private corporation hut were against the Cnited States. 
If the latter had been the case, perhaps it could not be 
successfully contended that the right to sue the United 
States could not be withdrawn. The real question here is 
not whether or not Congress merely attempted to deprive 
the appellees of a remedy, but whether or not Congress 
attempted to destroy a right. 

In Lynch v. railed States. 202 V. S. oil, the Govern¬ 
ment maintained that an Act of Congress, which provided 
that ‘*all laws granting or pertaining to yearly renewable 
term insurance are hereby repealed", had the effect of 
preventing the maintenance of a suit against the United 
States in a United States District Court under a policy 
of war risk insurance. The Government argued that the 
Congress had the power to withdraw the jurisdiction pre¬ 
viously conferred upon United States District Courts, at 
least where suit had not been brought prior to such with¬ 
drawal. In the course of this argument the Solicitor 
General, on behalf of the United States, used the follow¬ 
ing language (p. 574): 


“Of course, where a right has vested in an indi¬ 
vidual to sue one other than the United States, Con¬ 
gress may he without power to remove that right. 
Its absolute power to take away a right to sue applies 
only where the suit is against the Government. This 
power is inherent in the status of the Government as 
a sovereign." 


It should be borne in mind that the contract in suit in 
the Lunch case was one which had been made with the 
dor eminent and not , as here, with a prirate corporation. 
In holding; against the Government, the Court said that 
the repeal (of all laws granting or pertaining to yearly 
renewable term insurance) if valid, abrogated outstand¬ 
ing contracts, and relieved the United States from all 
liability on the contracts without making compensation 
to the beneficiaries. 

The Court further said (pp. 379, 580): 


“The Fifth Amendment commands that property 
be not taken without making just compensation. Valid 
contracts are property, whether the obligor be a 
private individual, a municipality, a State or the 
United States. Rights against the United States aris¬ 
ing out of a contract with it are protected by the 
Fifth Amendment. United States v. Central Pacific 


P. Co., 118 U. S. 235, 238; United States v. Northern 


Pacific By. Co., 256 U. S. 51, 64, 67. When the United 
States enters into contract relations, its rights and 
duties therein are governed generally by the law ap¬ 
plicable to contracts between private individuals. 
That the contracts of war risk insurance were valid 


when made is not questioned. As Congress had the 
power to authorize the Bureau of War Risk Insur¬ 
ance to issue them, the due process clause prohibits 
the United States from annulling them, unless, in¬ 
deed, the action taken falls within the federal police 
power or some other paramount power.” 
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“Contracts between individuals or corporations are 
impaired within the meaning of the Constitution when¬ 
ever the right to enforce them by legal process is 
taken away or materially lessened.” 








The Court further pointed out that if the repeal was 
aimed at the riyht as well as at the remedy, the law 
would he unconstitutional. In the instant ease, as in the 
Lynch ease, the Government contends, in effect, that the 
right given by the contract had been destroyed by an Act 
of Congress and the Supreme Court in the Lynch case 
held that the construction sought by the Government 
would make the Act unconstitutional. 

It is clear that the Congress has no constitutional power 
to deprive a citizen of his rights arising under a con¬ 
tract. and under the laws of the District of Columbia af¬ 
fecting such private corporation. To attempt to do so 
would be in direct violation of the Fifth Amendment to 
the Constitution. This proposition is so well established 
that it is not considered necessary to cite other cases, 
although what the Supreme Court said in the Sinkiny- 
FmifJ Cascs, ( M) U. S. 700, 718, 710, may be of interest to 
the Court: 

“The United States cannot any more than a State 
interfere with private rights, except for legitimate 
governmental purposes. They are not included within 
the constitutional prohibition which prevents States 
from passing laws impairing the obligation of con¬ 
tracts, but equally with the States they are prohibited 
from depriving persons or corporations of property 
without due process of law. They cannot legislate 
back to themselves, without making compensation, the 
lands they have given this corporation to aid in the 

construction of its railroad. Neither can thev bv 
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legislation compel the corporation to discharge its 
obligations in respect to the subsidy bonds otherwise 
than according to the terms of the contract already 
made in that connection. The United States are as 
much bound by their contracts as are individuals. If 
they repudiate their obligations, it is as much re- 


pudiation, with all the wrong: and reproach that term 
implies, as it would be if the repudiator had been a 
State or a municipality or a citizen. Xo change can 
be made in the title created by the grant of the lands, 
or in the contract for the subsidy bonds, without the 
consent of the corporation. All this is indisputable."’ 

If the argument of the appellant were carried to its 
logical conclusion then the United States has not only de¬ 
prived the appellees of their property without due process 
of law, but the United States is likewise depriving a 
private corporation, /. e., the Fleet Corporation, of its 
property without due process of law, and it would be the 
duty of the directors of the Fleet Corporation to sue the 
United States to recover the property of the corporation 
so that it might be used as a fund belonging to the cor¬ 
poration in dissolution, such fund to be used, first, for 
the benefit of the creditors, and the remainder, if any, 
for the stockholders of the corporation. In reality, the 
directors of the Fleet Corporation became trustees at the 
instant all of the property of the Fleet Corporation was 
turned over to the United States and as such it is their 
duty to the creditors of the Fleet Corporation to recover 
the property thus taken by the United States, or its equiv¬ 
alent. 


III. 

Certain aspects of appellant's argument discussed. 

Throughout its brief many statements are made by ap¬ 
pellant which are either absolutely incorrect or which will 
not bear analysis. There are so many of these woven into 
the fabric of appellant’s brief that it is felt that some 
effort should be made to set them forth here in such a 
wav as will make them clear to the Court. 
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At page 7 of its brief under “I'* of the “Argument" the 
statement is made that a completely dissolved corporation 
is not suable and a case is cited in support of that propo¬ 
sition. As has been said heretofore by appellees, it is con¬ 
ceded that a duly dissolved corporation is not suable. Ap¬ 
pellant’s brief in this respect seems to be*; the real ques¬ 
tion before the Court because appellees do not and could 
not contend that a corporation, properly and finally dis¬ 
solved, continues to exist for any purpose whatsoever. 

At pane 8 of its brief, appellant says that the appellees 
may rely upon the theory that “notwithstanding the dis¬ 
solution of the Fleet Corporation by the Merchant Marine 
Act of 1936’, its life was prolonged for litigation purposes 
by 5 D. C. Code, Section 408." The appellees make no such 
contention but merely say that the Fleet Corporation has 
not been dissolved in any manner and certainly not in 
the manner prescribed by the law of its creation. 

At page 9 of its brief, the appellant says there is no 
ambiguity in Section 203(a) of the Merchant Marine Act 
of 1936. Appellees concede that there is no ambiguity in 
the language of the Act, but they do say that if that is 
true then there is no occasion or opportunity for this 
Court to apply the principles of statutory construction 
which become effective only where ambiguities exist in 
statutes. 

At page 9 of its brief, the appellant says “certainly 
the provisions of the statute were adequate for complete 
dissolution of the Fleet Corporation, the winding up of 
its affairs and the distribution of its property." The 
appellees ask this Court whether or not it will subscribe 
to the proposition that the “distribution" of the property 
of a corporation in dissolution is made when, according 
to the appellant, all of that property is turned over to 
the sole stockholder without provision being made for the 
vested rights of creditors. 
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At page 9 of its brief, the appellant says that there 
is not hint*' in the legislative history of the Act which 
would furnish a basis for giving the language thereof 
any other meaning than that contended for by appellant. 
If, as appellant says, there is no ambiguity in Section 
203(a) of the Merchant Marine Act of 1936 then there 
is no opportunity for recourse to legislative history in 
order to determine its meaning. 

At page 10 of its brief, the appellant says that as the 
Fleet Corporation ‘‘actually ceased to exist’’ any judg¬ 
ment against that corporation “would be in fact against 
the United States.” The appellees say that if the United 
States has assumed all of the contractual obligations of 
the Fleet Corporation there is no reason why a judgment, 
on account of a contractual obligation of the Fleet Cor¬ 
poration, might not be entered against the United States. 

At page 10 of its brief, the appellant says that it can 
not be questioned that the suit is actually against the 
United States, and that such suit can not be maintained 
without the consent of Congress, and that such consent has 
not been granted. As stated elsewhere in this brief, ap¬ 
pellees insist that they have the right either to sue the 
Fleet Corporation or the United States upon their con¬ 
tract with the Fleet Corporation, or Section 203(a) of the 
Act is unconstitutional. 

At page 10 of its brief, appellant says that “The Con¬ 
gress dissolved the Fleet Corporation with the problem 
of future litigation clearlv in mind.” This seems to be 
inconsistent with the general position of the appellant. 
The expression “future litigation” would seem to mean 
litigation instituted after the effective date of the Mer¬ 
chant Marine Act of 1936 and yet appellant contends that 
no suit could be brought against either the Fleet Cor¬ 
poration or the United States after the effective date of 
that Act. 




At pane 11 ol* its brief, the appellant says that the 
United States consented to the continuance of suits pend¬ 
ing against the Fleet Corporation on the effective date 
of thy Merchant Marine Act of 1936 and that later suits 
“could, of course, be brought against the United States 
as such on its assumption of the contractual obligations, 
but even of such suits the District Courts have uo juris¬ 
diction where the amount involved exceeds $10,000.00.*’ 
This argument has at least the virtue of novelty. It is 
tantamount to saying that the United States assumed all 
of tiie contractual obligations of the Fleet Corporation uj» 
to, but not exceeding, $10,000.00, and that it assumed none 
of the tort obligations of the Fleet Corporation. What 
reason or motive there might be for any such distinction 
and discrimination is not apparent. 

At page 11 of its brief, the appellant says that it is 
the Government’s contention that Section 203(a) of the 
Merchant Marine Act of 1936 “completely supersedes the 
Code so far as concerns the Fleet Corporation.*’ If that 
is true then crrtniuhj the construction contended for by 
the appellant would make the Act unconstitutional be¬ 
cause the (’ode of Laws of the District of Columbia, under 
which the Fleet Corporation was organized, existed, and 
did business, was an integral part of the contract of ap¬ 
pellees with it. To the extent that Section 203(a) of the 
Merchant Marine Act of 1936, supersedes the Code and 
diminishes appellees' rights and deprives them of their 
property without due process of law, it is in contravention 
of the Fifth Amendment to the Constitution. 

At page 12 of its brief, the appellant says that in the 
Shipping Act of 1916, by authority of which the Shipping 
Board organized the Fleet Corporation, provision was 
made for the dissolution of the Fleet Corporation at the 
end of five years after the conclusion of the European 
war, and yet the Certificate of Incorporation of the Fleet 


Corporation provides “That the existence of this corpo¬ 
ration shall be perpetual.” 

At page 13 of its brief, appellant says that the affairs 
of the Fleet Corporation were to be wound up by a Gov¬ 
ernmental agency, without the intervention of any Court 
and that statutes of general application in cases of dis¬ 
solved or defunct corporations should not apply. There 
is nothing in the history of the legislation affecting the 
Fleet Corporation which would lend support to appel¬ 
lant's argument that the Fleet Corporation could be dis¬ 
solved in any manner which, in effect, would work a fraud 
upon the rights of creditors, or which would deprive them 
of their property without due process of law. 

At page 14 of its brief, the appellant says that after 
the Fleet Corporation was dissolved “and all of its assets 
were distributed to the Maritime Commission * * * there 
could be no efficacy in a Court decree of dissolution and 
appointment of a receiver nor any point to the Code pro¬ 
cedure.” Perhaps there would be no point to the “Code 
procedure” so far as appellant is concerned as the Gov¬ 
ernment had stripped the Fleet Corporation of all of its 
assets, but might there not be some point to the “Code 
procedure” from the standpoint of a creditor who, ac¬ 
cording to the appellant, has had his contractual rights 
destroyed; who may no longer proceed against one with 
whom he made a contract in good faith and who finds no 
property to which he may look for the satisfaction of 
his just claims? But if this were not enough, the ap¬ 
pellant proceeds, at page 14 of its brief, to say that 
“Judicial process could not possibly reach, in the hands of 
the Maritime Commission, assets which, even before dis¬ 
solution, were the property of the United States.” The 
title to the assets of the Fleet Corporation was vested in 
the Fleet Corporation and not in the United States al¬ 
though the latter, as the sole stockholder of the Fleet 
Corporation, certainly had the right to receive any residue 




of such assets after the satisfaction of all claims against 
the Fleet Corporation. If it were not true that the title to 
such assets was in the Fleet Corporation, then what oc¬ 
casion was there for the Congress to attempt to transfer 
such assets, by legislative action, to the Maritime Com¬ 
mission. As though to make assurance doubly sure that 
its position would result in a holding of unconstitution¬ 
ality the appellant contradicts itself. It says, at page 14 
of its brief, that “Those assets, while formerly subject 
to execution so long as under the control of the ‘suable’ 
Fleet Corporation became immune from execution when 
their control (not title it will be noted) was transferred to 
the non-suable agency of the United States, the Maritime 
Commission.*’* Certainly the effect of this argument, that 
prior to the Merchant Marine Act of 1936, appellees had 
the right to look to the property or assets of the Fleet 
Corporation to satisfy their claims against it, but that 
now, according to appellant, such property has been put 
beyond the reach of the bona fide creditors of the Fleet 
Corporation clearly focuses the attention of the Court 
upon the question presented. What of the substantial sums 
of cash, which the appellees deposited with the Fleet Cor¬ 
poration, in respect of which the Fleet Corporation has 
and had no right, title or interest f Have these funds like¬ 
wise been taken from the Fleet Corporation and trans¬ 
ferred to the United States where they can be no longer 
reached l 

At page 14 of its brief, appellant cites the case of 
F. II. A. v. Iliirr, decided February 12, 1940, 60 S. Ct. 
4SS, as authority for the proposition that since the assets 
of the Fleet Corporation have been “turned over” to the 
Maritime Commission, an agency of the United States, 
they are now immune from execution “when their control 


•Parenthetical matter supplied. 


was transferred to the lion-suable agency of the United 
States.*’ An examination of the decision of the Supreme 
Court ill the Burr’e ase will reveal that the Court there 
held that only the funds which were paid over by the 
United States to the Federal Housing Administration and 
which were in that Administration’s possession, severed 
from Treasury funds and Treasury control, are subject to 
execution. It is submitted by the appellees that the rationale 
of the decision of the Court in the Barr case has abso¬ 
lutely no application to the facts of the case now before 
this Court. 

The rest of the argument of appellant appearing on 
pages 14 to 17 of its brief, proceeds upon the same fal¬ 
lacious ground and requires no comment except in one 
instance. At the bottom of page 16 the appellant says 
“The complaint in the instant case * * * expressly asserts 
that the principal amount of the claim, ‘was due and 
payable * * * on .January 5th, 1921* and as the Court 
judicially knows, the time, after which the statute pre¬ 
scribes that ‘no action shall be brought* had long since 
passed when the present action was brought on October 
6th, 1938.” 

Elsewhere in this brief appellees have pointed out that 
no responsive pleading has been filed by the appellant 
so that issue lias yet been joined. In effect the appellant 
is asking this Court to take judicial notice of facts not 
yet established, and to say that the Statute of Limita¬ 
tions has run against the claims of appellees. Does this 
not at least overlook the fact that there may have been 
a recognition of the existence of the original debt within 
the bar of the Statute of Limitations? Does not this over¬ 
look the fact that the Fleet Corporation might be estopped 
to plead the Statute of Limitations? Does this not over¬ 
look the fact that the relationship of trustee and cestui 
que trust might exist so that the Fleet Corporation would 
not be heard to plead the Statute of Limitations against 


its beneficiary? Does this not overlook the fact that the 
Fleet Corporation, a private corporation, might have 
validly waived the Statute of Limitations? Does this not 
overlook the fact that the Fleet Corporation may have 
committed some act in fraud of tin* rights of appellees? 

At page 17 of its brief, the appellant says that the 
United States has not been made a party defendant to 
this action. Originallv the United States was named as 

i • 

a party defendant, but, upon the motion of appellant, the 
lower court dismissed the action against the United 
States. 

At the bottom of page 17 of its brief, the appellant sug¬ 
gests that if appellees’ position is sound there was no need 
for the Congress to provide for the continuance of all 
litigation “by substituting the United States in the place 
of the defendant corporation.” There is no provision in 
Section 20.*>(a) of the Merchant Marine Act of 1SK»G for 
the “substitution” of the United States in the place of 
the Fleet Corporation. On the contrary, if it had been in¬ 
tended to substitute the United States in place of the 
Fleet'Corporation, then there would have been no occasion 
for the Congress to have provided, in the same Section, 
for the defense of suits, pending against the Fleet Cor¬ 
poration, by the Maritime Commission “on behalf of the 
United States” for obviously, if the United States were 
to be substituted, the duty of defending it would devolve 
upon the Attorney General under the general laws. More¬ 
over, if the United States were to be substituted for the 
Fleet Corporation in “pending suits” what necessity was 
there for the Congress to provide, in Section 20o(a) of 
the Merchant Marine Act of 19.‘>(>, that “any judgment ob¬ 
tained against the dissolved corporation in any such pend¬ 
ing suit shall be reported to the Congress in the manner 
provided * * * for reporting judgments against the United 
States in the Court of Claims.” 

On page 18 of its brief, the appellant suggests that if 
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a judgment were to bo mule 4 red against the Fleet Cor¬ 
poration, it could not be paid unless the United States 
were to pay it because, it is assumed, that the Fleet Cor¬ 
poration is judgment-proof. Can the United States Gov¬ 
ernment strip a private corporation of all of its prop¬ 
erty, and make that corporation, not only immune to suit, 
but judgment-proof, and then say that the Government 
is not responsible as a trustee and that it can constitution¬ 
ally deprive a creditor of such private corporation, not 
only of the right to sue, but of the right to look to any 
one for satisfaction of its claims? 

At page 18 of its brief, the appellant says that, “The 
appellees" seeming position that they may waive the con¬ 
tract and sue in tort is ingenious, but without merit. Ob¬ 
viously, while a disagreement between parties to a financial 
transaction as to their contractual rights, and the re¬ 
fusal of one to keep the bargain as the other sees it, may 
constitute a breach of contract, it takes something more 
to convert such conduct into a tort. It is equally clear that 
neither the appellees’ vague allegations about the wrong¬ 
ful conduct of Government officers in connection with their 
suit against the United States in the Court of Claims, 
nor the averment that they were forced to accept a ‘par¬ 
tial refundment’ are sufficient to state a valid tort claim.” 
If, as and when the lower court requires the appellees to 
file a Bill of Particulars and if, as and when issue is 
joined between the plaintiffs and defendants there, and 
when proof has been offered by appellant it is assumed 
that if they have not made out a case, a Motion to Dis¬ 
miss may be presented to the lower court by the de¬ 
fendant, but until these things transpire the appellees 
see no occasion to reply to the statement of appellant, 
which is quoted above. 

At page 19 of its brief, appellant says that under Sec¬ 
tion 203(a) of the Merchant Marine Act of 1936, the 
United States assumed no tort obligations of the Fleet 
Corporation, except tort cases commenced prior to the 


effective date of the Merchant Marine Act of 193(5. If the 
United States assumed no tort obligations then again it 
is clear that the rights and remedies of appellees have 
been reduced or destroyed by Section 203(a) of the Mer¬ 
chant Marine Act of 1030. The (Mart's attention is di¬ 
rected to the fact that the appellant concedes that it has 
assumed the tort obligations of tin* Fleet Uorporation in 
cases where that corporation may have committed torts 
and where action thereon may have been commenced prior 
to the effective date of the Merchant Marine Act of 103(5, 
but appellees fail to see wherein Section 203(a) of the 
Merchant Marine Act of 193(5 makes any provision what¬ 
soever for the assumption by the United States of any 
tort obligation of the Fleet Corporation. Here attain the 
fallacy of the appellant's argument clearly manifests it¬ 


self. 

At pane 10. sub-paragraph “c" of its brief, appellant 
contends that it, through an Act of Congress, can shorten 
the period within which suit might have been instituted 
against the Fleet Corporation in actions soundin.it in 
tort. While it may be true that no one can acquire a 
vested right in a Statute of Limitations against the sov¬ 
ereign, it is not believed that this Court will say that the 
United States Government can shorten a Statute of Limi¬ 
tations within which action may be brought against a 
private corporation after the cause of action has arisen. 


Conclusion. 


It is respectfully submitted that the order complained 
of by the appellant should be sustained and the cause 
remanded for further proceedings. 


Prkw Savoy, Esq., 
of Counsel. 


Staxi.ey Si'ydam. 
Attorney for Appellees, 

930 Woodward Building, 
Washington, 1). C. 
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APPENDIX. 


Statutes Involved. 


Mf.uchaxt Marine Act. 1936, ('. 838, 49 Stat. 1985. 


Sec. 201. (a) An agency is hereby created to be known 
as the United States Maritime Commission (hereinafter 
referred to as the Commission). The Commission shall be 
composed of live persons, in this title referred to as mem¬ 
bers, to lie appointed by the President by and with the 
advice and consent of the Senate. The President shall 
designate the member to act as chairman of the Com¬ 
mission, and the Commission may elect one of its mem¬ 
bers as vice chairman. The members of the Commission 
shall be appointed as soon as practicable after the enact¬ 
ment of this Act and shall continue in office as desig¬ 
nated by the President at the time of nomination, for 
terms of two, three, four, five, and six years, respectively, 
from the date upon which they qualify and take office; but 
their successors shall be appointed for terms of six years, 
except that any person chosen to fill a vacancy shall be 
appointed only for the unexpired term of the member 
whom he succeeds. The members shall be appointed with 
due regard to their special fitness for the efficient dis¬ 
charge of the duties imposed upon them by this Act. Not 
more than three of the members shall be appointed from 
the same political party. A vacancy in the Commission 
shall be filled in the same manner as an original appoint¬ 
ment. Anv member mav be removed bv the President 
• • * 

for neglect of duty or malfeasance in office. Vacancies in 
the Commission, so long as there shall be three members 
in office, shall not impair the power of the Commission 
to execute its functions, and three of the members in 
office shall constitute a quorum for the transaction of the 




business of the Commission. Knob member shall receive 
a salary at the rate of $12,000 per annum. (40 Stat. 1085, 
46 C. S. C. § 1111). 

Sec. 203. (a) The United States Shipping Board Mer¬ 
chant Fleet Corporation shall cease to exist and shall 
stand dissolved. All the records, books, papers, and cor¬ 
porate property of said dissolved corporation shall be 
taken over by the Commission. All existing contractual 
obligations of the dissolved corporation shall be assumed 
by the United States. Any suit against the dissolved cor¬ 
poration pending in any court of the United States shall 
be defended by the Commission upon behalf of the United 
States, under the supervision of the Attorney General, and 
any judgment obtained against the dissolved corporation 
in any such pending suit shall be reported to Congress 
in the manner provided in section 220, title 31, United 
States (’ode, for reporting judgments against the United 
States in the Court of Claims (41) Stat. 11)87, 4(5 U. S. 

See. 1113). 

Sec. 003. The following Acts and parts of Acts shall 
stand repealed: 

(a) All of the provisions of sections 3 to 8, in¬ 
clusive, section 10, section 11, section 35 and section 
43 of the Shipping Act, 1916, as amended. * * * (41) 
Stat. 2016.) 

Sf.c. 907. Except as otherwise provided herein this Act 
shall take effect thirty days after a majority of the mem¬ 
bers of the Commission have taken the oath of office (41) 
Stat. 2017, 46 U. S. (’., Sec. 1246). 

Chapter 13. Dissolution*. 

Sf.c. 391. Dissolution; voluntary .—"When a majority of 
the trustees, directors, or other officers having the man¬ 
agement of the concerns of any corporation in the Dis¬ 
trict, or stockholders representing not less than one-third 
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of the capital stock of any such corporation, discover that 
the property and effects of the corporation have been so 
far reduced, by losses or otherwise, that it will not be 
able to pay all just demands against it or offer a reason¬ 
able security to those who deal with it, or they shall 
deem it beneficial to the interests of the stockholders that 
the corporation be dissolved, or when such directors, trus¬ 
tees, or other officers are authorized by a majority of the 
stockholders to apply for a decree, as hereinafter pro¬ 
vided, or when the objects of the corporation have wholly 
failed or are entirely abandoned or are impracticable, 
they may apply to the Supreme Court of the District by 
petition for the dissolution of said corporation (Mar. 3, 
1901, 31 Stat. 1316, e. 854, sec. 768). 

392. Same; application to Supreme Court of the Dis¬ 
trict of Colombia .—Such application shall contain a state¬ 
ment of the reasons upon which it is founded, and there 
shall be annexed thereto— 

First: A full, just, and true inventory of all the estate, 
real and personal, of the corporation, and of all the 
books, vouchers, and securities relating thereto. 

Second: A full, just, and true account of the capital 
stock of the corporation, specifying the names of the stock¬ 
holders, their residences, when known, the number of 
shares belonging to each, the amounts paid in upon said 
shares, respectively, and the amounts still due thereon. 

Third: A statement of all the incumbrances on the prop¬ 
erty of the corporation and of all the engagements en¬ 
tered into bv it which have not been fullv satisfied or can- 
• • 

celed, specifying the place of residence of each creditor 
and of every person to whom such engagements were 
made, if known, the sum owing to each creditor and the 
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nature and consideration of the indebtedness, and such 
application shall be verified by affidavit (Mar. 3, 1901, .‘>1 
Stat. 1317, c. 87)4, sec. 769). 

393. Same; publication. —On the filing of such applica¬ 
tion, accounts, inventories, and affidavit, an order shall be 
passed requiring all persons interested in said corpora¬ 
tion to appear in said court and show cause by a day 
named, if anv thev have, whv it should not be dissolved, 
and a notice of said order shall be published in some 
newspaper of general circulation weekly for three suc¬ 
cessive weeks, the lirst insertion to be not less than one 
month before the day fixed for showing cause as afore¬ 
said (Mar. 3, 1901, 31 Stat. 1317, c. 854, sec. 770). 

394. Same; reference to take testimony. —Whether an¬ 
swer be made or not, the cause shall be referred to the 
auditor, who shall take testimony in relation to the alle¬ 
gations of the petition, and report to the court, with all 
convenient speed, with a statement of the property and 
effects, debts, credits, and engagements of the corporation 
and all other matters relative to the issues in said cause 
(Mar. 3, 1901, 31 Stat. 1317, e. 834, sec. 771). 

395. Same; decree of dissolution .— If it appear to the 
court that the corporation is insolvent, or that a disso¬ 
lution thereof would be beneficial to the stockholders and 
not injurious to the public interests, or that the objects 
of the corporation have wholly failed or been abandoned 
or are impracticable, a decree shall be entered dissolving 
the corporation and appointing one or more receivers of 
its estate and effects; and the corporation shall thereupon 
be dissolved and cease to exist (Mar. 3, 1901, 31 Stat. 
1317, c. 854, sec. 772). 

396. Same; receiver .—A director, trustee, or other officer 
of the corporation, or any of its stockholders, may be ap¬ 
pointed a receiver, and any receiver so appointed shall 
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give bond in such penalty, and with such surety or sur¬ 
eties, as may be approved by the court, conditioned for 
the due discharge of his duties as receiver (Mar. 3, 1901, 
31 Stat. 1317, c. 854, sec. 773). 

397. Same; receiver to be crated with corporate prop¬ 
erty. —Upon his giving surety as aforesaid the receiver 
shall be vested with all the estate, real or personal, of the 
corporation, for the benefit of its creditors and stock¬ 
holders (Mar. 3, 1901, 31 Stat. 1317, c. 854, sec. 774). 

398. Same; receiver to collect assets; Hot ice of appoint¬ 
ment of receiver; presentation of claims. —The said re¬ 
ceiver shall proceed to collect and take into his posses¬ 
sion all the assets and effects of the corporation, includ¬ 
ing any sums due and unpaid upon the subscriptions to 
the capital stock of the corporation, and shall have au¬ 
thority to institute all needful actions for that object. He 
shall give public notice of his appointment and require 
all creditors of the corporation to present their claims to 
him (Mar. 3, 1901, 31 Stat. 1317, e. 854, sec. 775). 

399. Same; void assignments .—All sales, assignments, 
transfers, mortgages, and conveyances of any part of the 
estate, real or personal, of said corporation, including 
choses in action of every description, made after the fil¬ 
ing of the petition for dissolution, in payment of or as 
security for any existing or prior debt, or for any other 
consideration, and all judgments confessed by said cor¬ 
poration after that time, shall be void as against the re¬ 
ceiver appointed on said petition and as against the credi¬ 
tors of the corporation (Mar. 3, 1901, 31 Stat. 1318, e. 
854, sec. 776). 

400. Same; controversies with debtors and creditors .— 
The receiver may settle controversies that arise between 



him ami the debtors or creditors of the corporation by 
arbitration. If there be any open and subsisting engage¬ 
ments or contracts of the corporation in the nature of in¬ 
surance, or contingent engagements of any kind, the re¬ 
ceiver may. with the consent of the party holding such 
engagements, cancel and discharge the same by refund¬ 
ing to such party the premium or consideration paid there¬ 
on to the corporation, or so much thereof as shall be in 
the same proportion to the time which remains of any 
risk assumed by such engagements as the whole premium 
bears to the whole term of such risk; and upon such 
amount being paid by the receiver to the person holding 
such engagement it shall be deemed canceled and dis¬ 
charged as against the receiver (Mar. d, 1901, .*>1 Stat. 
L‘> 18, c. 8b4, sec. 777). 

401. Same; (listrihutiou of surplus assets .—The re¬ 
ceiver may retain out of the money in his hands the 
amounts necessary for the purpose of canceling and dis¬ 
charging any open and subsisting engagements and of 
satisfying any demands for which a suit may be pending 
against the corporation and the costs of the proceeding, 
and distribute the residue among the creditors of the cor¬ 
poration, giving preference to debts which are liens on 
the property of the corporation, and shall make dividends 
from time to time among the creditors until their debts 
are paid in full (Mar. d, 1901, 31 Stat. 1 d 18, c. 87)4, sec. 
778). 

40'2. Same; dividends to stockholders .—Xo dividends 
shall be paid to stockholders until after the final dividend 
to the creditors, and if, after such final dividend is made, 
there remain any surplus in the receiver's hands, he shall 
distribute the same among the stockholders in proportion 
to the respective amounts paid in by them severally on 
their shares of stock (Mar. 3, 1901, dl Stat. 1318, c. 87)4, 
sec. 779). 


• >•> 
• >• > 


40M. Saim'; reeeirer tinder court's three!ton .— 'Pin* re¬ 
ceiver shall he* subject to the direction of tin* court as to 
making dividends and rendering his accounts and shall 
receive such commission as the court shall allow, not 
exceeding; the rate allowed to executors and adminis¬ 
trators, and reasonable counsel fees for services ren¬ 
dered to him (Mar. M, 1901, Ml Stat. 1M18, e. 854, sec. 7S<>). 


404. Saute: dissolution bij stockholders. —When a ma¬ 
jority of the directors, trustees, or other oilicers of a cor¬ 
poration become satisfied that the objects of the corpo¬ 
ration cannot be accomplished, and no installment of the 
capital stock lias been paid, and no investments have been 
made and no debts incurred which are unpaid, they may 
call a meeting of the stockholders, by a notice published 
in some newspaper of general circulation, and if a ma¬ 
jority, in amount, of tin* stockholders present at such 
meeting, in person or by proxy, shall decide that the ob¬ 
jects of the corporation cannot be accomplished, the cor¬ 
poration shall thereupon be dissolved and cease (Mar. M, 
1901, Ml Stat. IMIS, c. 854, sec. 781). 


405. Same; u'lto to he trustees for creditors and stock¬ 
holders. —Upon the dissolution of a corporation by tin* 
expiration of its charter, or otherwise, unless other per¬ 
sons be appointed by the stockholders, directors, or trus¬ 
tees of the corporation, or by a decree of the supreme 
court of the District, the directors or trustees acting last 
before the dissolution, and their survivors, shall be the 
trustees for the creditors and stockholders of the dis¬ 
solved corporation, and shall have full power to settle 
the affairs of the same, to collect its assets and pay its 
outstanding debts, and divide among its stockholders the 
money or other property remaining, in proportion to the 
stock of each stockholder paid up; and in case of the re¬ 
fusal of said trustees or directors, or a majority of them, 


to act. the said court may, upon the application of any 
person interested, appoint trustees in their place (Mar. 
:», 1901, :n istat. i3is, e. S54, sec. 782). 

4(H). Sami’; actions not to abate .— Xo action pending in 
favor of or against any corporation shall l»e discontinued 
or abate by the dissolution of the corporation, whether 
such dissolution occur bv the expiration of its charter 
or otherwise, but all such actions may be prosecuted to 
final judgment in its corporate name: and on all judg¬ 
ments so obtained, whether before or after its dissolution, 
execution may be had and satisfaction enforced in such 
corporate name (Mar. 3, 1901, .*>1 Slat. 1319, c. 854, sec. 
78.*!). 


407. Same; proceed tups in corporate name to use of 
others .— A corporation may, after its dissolution, prose¬ 
cute any action in and by its corporate name, for the use 
of the person or persons entitled to receive the proceeds 
of such action, upon any cause of action accrued, or which, 
but for such dissolution, would have accrued in favor of 
the corporation, in the same manner and with the like 
effect as if it had not been dissolved (Mar. 3, 1901, Ml 
Stat. 1319. c. 854, sec. 784). 

408. Same: suits after dissolution .—Any such dissolved 
corporation may be sued by its corporate name for or 
upon any cause of action accrued or which, but for such 
dissolution, would have accrued against it in the same 
manner and with the like effect as if it were not dissolved: 
and process in such action may be served upon any one 
of the assignees, trustees, or receivers having the manage¬ 
ment of the assets of the corporation (Mar. 3, 1901, 31 
Stat. 1319, c. 854, sec. 785). 
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No. 7661— Special Calendar 

United States Shipping Board Merchant Fleet Corpora¬ 
tion, Formerly the United States Shipping Board 
Emergency Fleet Corporation, appellant 

v. 

First National Steamship Company et al., appellees 


APPEAL FROM THE DISTRICT COURT OF THE USITED STATES 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S REPLY BRIEF 


The appellees concede that the Merchant Marine Act of 
1936 was intended completely to dissolve the Fleet Corpora¬ 
tion for all purposes, including suability (brief, pp. 6. S, IS) 
but insist that the Act is unconstitutional and inoperative 
because otherwise the appellees would be deprived of “prop¬ 
erty” without due process of law (pp. 12-17). The property 
is said to consist of an implicit provision of the alleged con¬ 
tract giving the appellees a right to sue the Fleet Corporation 
under the D. C. Code notwithstanding its dissolution (pp. 12- 
13). The want of due process is said to consist in the failure 
to include provision to sue the United States in the Act not¬ 
withstanding its express assumption of the alleged contract 
obligation (pp. 13-14). 

1. Having assumed the alleged contract obligation as a 
matter of substantive law, there was no need for the United 

(i) 
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States to provide a special remedy against itself. The Tucker 
Act had already provided an adequate remedy, in the Court of 
Claims if the amount exceeded $10,000: or in either the Dis¬ 
trict Courts or the Court of Claims if the amount did not 
exceed $10,000 (S$ 24 (20). 145. Judicial Code; 2$ U. S. C. 
^ 41 (20). 250). Cf. Dismukc v. United States. 297 l’. S. 
167. 171-172; Medbury v. United States . 173 U. S. 492. “The 
Fifth Amendment guarantees no particular form of procedure; 
it protects substantial rights” (Labor Board v. Mackay Co., 
304 I'. S. 333. 351). It is the Government’s submission, there¬ 
fore. that the substitution of a different remedy in these cir¬ 
cumstances was not a deprivation of property without due 
process of law. Cf. Xational Bank v. Pamp. S3 F. 2d 493, 
503: Lamborn A Co. v. United States, 104 F. 2d 75, 79-SO, 
certiorari denied. 30S V. S. 5S9. 

2. If the appellees intend to urge (e. g.. brief, pp. 12-13) 
that they became vested with an implied contract right to 
insist that the Fleet Corporation be dissolved only pursuant 
to the procedural provisions of the D. C. Code, there are at 
least two answers. 

First. As pointed out in our main brief (pp. 11-15) it has 
always been clear from the special laws relating to the Fleet 
Corporation, that it was the intention of the Congress that 
the dissolution of the Fleet Corporation should remain out¬ 
side the scope of the general dissolution provisions of the D. 
C. Code. It follows that such dissolution provisions were 
never applicable and therefore could not have become “an 
integral part of the contract itself” (appellees’ brief, p. 13). 

Second. Since parties “cannot remove their transactions 
from the reach of” legislative power “by making contracts 
about them” (Norman v. B. & O. R. Co., 294 U. S. 240. 307- 
311), and since all contracts are “made subject to constitu¬ 
tional power in the Cogress to legislate” (Wright v. Union 
Central Ins. Co., 304 U. S. 502. 516). even if the D. C. Code 
provisions had become “an integral part of the contract” by 
implication, the appellees’ remedies thereunder were subser¬ 
vient to the legislative power and were not substantive rights 
within the protection of the Fifth Amendment. 
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3. In any event, the Act provided for the continuation of 
all suits pending against the Fleet Corporation in the District 
Courts at the time of its dissolution and further provided a 
period of not less than thirty days, which was in fact expanded 
to four months (see our main brief, pp. 14-15). in which to 
bring such suits. In this respect the Act is comparable to 
numerous statutes which have restricted former periods of 
limitations. Even where substantial rights are involved, 
such statutes are constitutional unless the time provided for 
bringing suit is unreasonably short. 1 In this connection it 
should be borne in mind that the present claim had already 
been involved in, litigation before the Court of Claims (R. 
7-S) and that the instant action was not filed for over two 
years after the approval of the Merchant Marine Act of 
June 29. 193(3 (R. 1). 

4. Insofar as the appellees suggest (p. 26) that one may 
“acquire a vested right in a Statute of Limit^tipns * * * 
against a private corporation” in respect of a tort claim, it is a 
sufficient answer that no tort claim is involved in the present 
action (see appellant’s brief, pp. IS—19; appellees’ brief, p. 25). 
Plaintiff having no tort claim, has no standing to raise any 
constitutional question as to the legislative treatment of tort 
claimants. There is. therefore, no occasion for discussing the 
question whether Congress’ power to curtail a Statute of 
Limitations on suits against the United States or against 
governmental corporations is greater than in respect of private 
corporations. It would seem that since Congress can limit 
the suability of the United States and of governmental cor¬ 
porations. its power to limit the time within which suit must 
be brought is complete. And, moreover. Section 906 of the 
Merchant Marine Act. 1936, c. 858, 49 Stat. 2016. provides: 

If any provision of this Act. or the application 
thereof to any person or circumstance, is held invalid, 
the remainder of the Act. and the application of such 

1 Canadian Northern Ry. Co. v. Eg yen. 252 U. S. 553. 5G2. See. also, 
Carscadden v. Territory of A! a aka. 105 F. 2d. 337, 579. footnotes 1. 2. 
Cf. Lakeirood Engineering Co. v. Sac York Central R. Co., 2 F. 2d. 121, 
122. error dismissed 269 U. S. 59S. 
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provisions to other persons or circumstances, shall not 
be affected thereby. * * * 

In any event, it would seem that tort claimants would be 
entitled to no greater protection than contract obligees in this 
regard. (See point 3. supra.) 

5. In the case of Lynch v. United States, 292 U. S. 573, cited 
by the appellees, the Court held that the Congress is without 
power to abrogate contractual obligations of the United States 
and that, while it has power to deny a remedy, an implied in¬ 
tention to do so is not to be inferred from a statute which 
purports, but for constitutional reasons fails, to destroy the 
right (p. 5S6). In the present case, however, the Congress 
neither intended to destroy the alleged right or to deny a rem¬ 
edy. While it is true that the Act made it necessary for con¬ 
tract obligees of the Fleet Corporation to institute their ac¬ 
tions against the Corporation within four months or, there¬ 
after. to proc 4 e£d under the Tucker Act. obviously the Lynch 
case would hSve*furnished them with no ground for objection. 
Here the intention to affect the remedy is clear, and so far as 
the Lynch case has a bearing, it recognizes plenary power in 
the Congress in that regard. 

CONCLUSION 

The Merchant Marine Act, 1936, is constitutional. 
Respectfully submitted. 
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